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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

FOR LIVE EVENT ONLY
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Ways to Connect:

• In the Office:
• kculp@carr-mcclellan.com
• 650-696-2509

• On Twitter:  @culpk

• On Insta:  kculpgamerlawyer

• On LinkedIn:
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• Chrissie Scelsi
• U.S. General Counsel, 

Wargaming (USA) Inc.

• @punklawyer on Twitter, 
LinkedIn

• c_scelsi@wargaming.net
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Trademarks
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Trademark 101
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Caterpillar, Inc. v. Walt Disney Co.
287 F. Supp. 2d 913 (C.D. Ill. 2003) 
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Wham-O, Inc. v. Paramount Pictures Corp.
286 F. Supp. 2d 1254 (N.D. Cal. 2003)
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E.S.S. Entertainment v. Rock Star Videos
547 F. 3d 1095 (9th Cir. 2008)
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Trademarks in Esports

• Publisher IP and logos
• Team IP and logos
• Sponsor IP and logos
• Brand protection 

considerations- want 
consistency, quality in 
depictions

• Be clear in contracts who 
will be responsible for 
creating, providing team 
jerseys, etc.

• Revenue splits from sales
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Faze Apparel, LLC v. Faze Clan, Inc.
2018 WL 3830027 (C.D. Cal. May 22, 2018)

• Faze Apparel (“FA”) is a casual men’s clothing brand, with a flagship store 
in San Francisco, selling its products in stores worldwide.

• FaZe Clan (“FC”) is an American eSports team.
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Trademarks vs. 
User Generated 
Content

• Publisher has IP portfolio 
and rights that it wants to 
protect

• But it also has a community 
of fans that it wants to 
engage
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EULA Approach to Fan Kits

• 9. Fan Websites

• 9.1 This section relates to any fan web site that you may create or operate regarding any of our Games or Resources (collectively, “Fansites,” and each a “Fansite“).

• 9.2 At some of our Sites we expressly designate certain Content, such as Wargaming game-related images, graphics or artwork and trademarks, as being “for 
fansite use” (for example see: https://worldoftanks.com/en/news/announcements/world-tanks-fansite-kit/). In this EULA we refer to this specifically designated 
Content as “Fansite Content“.

• 9.3 Subject to the terms and conditions herein, Wargaming grants you a non-exclusive, revocable, personal, non-transferable and limited license to reproduce and 
display Fansite Content on Fansites owned and operated by you and solely for non-commercial purposes. This license is further conditional upon you complying with 
the following provisions:

• 9.3.1 you acknowledge and agree that Wargaming retains ownership of the Fansite Content, and any and all derivative works thereof, and has the right to amend, 
delete, add to or otherwise modify, or to revoke the foregoing license with respect to, any items of Fansite Content at any time;

• 9.3.2 you agree to include Wargaming’s trademark, copyright or other proprietary rights notices when displaying Fansite Content if we request you to do so and in the 
manner that we request you to do so;

• 9.3.3 you agree to comply with any usage guidelines that we may provide to you from time to time;

• 9.3.4 you shall not remove or alter any identifying information or copyright management information conveyed in connection with copies of Fansite Content, including 
in digital form, nor challenge Wargaming’s ownership (or the ownership of any third party) of the Fansite Content;

• 9.3.5 you shall not use or adopt any trademarks that might be confusingly similar to any Fansite Content;

• 9.3.6 the Fansite will not post material that is disparaging, illegal or infringes on the rights of any third party or that damages (or that might damage) the reputation of 
Wargaming or of any of the Games;

• 9.3.7 except as expressly permitted in this EULA, you shall not rent, lease, reproduce, modify, translate the Fansite Content, or make an adaptation of (including 
without limitation fiction or visual art), or in any way exploit, any of the Content without our express written permission; and

• 9.3.8 you must not make, or seek to make, any commercial use or profit out of the Fansite Content (including for example by selling subscriptions to your Fansite) 
without our prior written consent.

• 9.4 If you fail to comply with any of the terms set out in this section, we reserve the right to terminate your license over the Fansite Content and also to close your 
Account.

• 9.5 All goodwill arising from your use of Fansite Content, including from use of any trademarks owned by Wargaming, shall inure solely to the benefit of Wargaming.
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Copyrights
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Copyright 101

19



Fair Use: 
Section 

107 of Title 
17 of US 

Code

Four Factors:

1. The purpose and character of the use;

2. The nature of the copyrighted work;

3. The amount and substantiality of the portion 
used in relation to the copyrighted work as a 
whole;

4. The effect of the use upon the potential 
market for, or value of the copyrighted work.
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Copyright 
Registrations

• Fourth Estate Public Benefit Corp. v. 
Wallstreet.com, LLC, Case No. 17-571 (2019)

• “registration occurs and a copyright claimant 
may commence an infringement suit, when 
the Copyright Office registers a copyright”
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Cariou v. Prince
714 F.3d 694 (2nd Cir. 2013)
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Cariou v. Prince

23



Derivative Uses:  Fair?
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Epic Dance Moves
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Tattoos
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Alexander v. Take-Two 
Interactive Software,  2020 
WL 5752158 (S.D. Ill. 2020) Solid Oak Sketches v. 2K 

Games, 449 F.Supp.3d 
333 (S.D.N.Y. 2020)



Cheat Bots
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Right of Publicity

28



Right of Publicity 101
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WHAT IS 
THE RIGHT 

OF 
PUBLICITY?

• Derived from the right of privacy (right to be 
left alone)

• Right of an individual to control the commercial 
use of their name, image, likeness, etc.

• Protects against unauthorized commercial 
exploitation

• State by State; no federal right of publicity 
statute

• Common Law and Statutory

• Commonly Paired with Lanham Act claim
• Distinction:  consumer confusion

• California Civil Code §§3344 and 3344.1

• New York Civil Rights Law, Article 5, §§50, 51
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California 
Civil Code 

§3344

• No requirement of consumer confusion

• Damages
• Actual damages (but no less than $750)
• Any profits
• Attorney’s fees and costs.

• Defenses
• use in connection with any news, public 

affairs,
or sports broadcast or account,
or any political campaign

• First Amendment
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No Doubt v. Activision Publ'g, Inc.
192 Cal.App.4th 1018 (2011)
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Lohan v. Take-Two Interactive Software
31 N.Y. 3d 111 (Mar. 29, 2018)
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Davis v. Electronic Arts Inc.
2018 WL 3956212 (N.D. Cal. 
Aug. 17, 2018

“There is little doubt that EA made efforts to 
render the avatars generic or anonymous to 
some degree. A reasonable inference is that EA 
was trying to have it both ways: it wanted its 
customers to believe they could have genuine 
reenactments of games with representations of 
the actual players, while simultaneously hoping to 
remove enough identifying features that the 
former players could not claim a license was 
legally required.”
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Esports and the Right of Publicity

• Consider all the parties 
who you need to clear 
rights 

• Players
• Team managers
• Casters
• Event hosts
• Employees
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Advertising
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Keyword Advertising

“PUBG” “ESPN” “Red Bull”

“League of Legends” “EA” “Fortnite”

“Blizzard”
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What is an ad?

• Then: The right-side 
pages of a magazine, 
TV commercials, 
direct mail, and other
paid messages in 
familiar places

• Now: Messages about 
commercial products 
in unexpected places

@selenagomez, Instagram, June 2016 38



Who is responsible?

Influencers

Some didn't go to 
journalism school and 
study ethics, don't have 
editorial oversight, or 
haven't been counseled 
on the law

Brands

Some may attempt to 
reframe the relationship 
as something other than 
paid promotion, or give 
discreet disclosure that 
won't "water down the 
impact"

Media 
Companies

Some may look like 
online journalism, act 
more like advertising 
agencies, but are paid 
content farms
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“The problem arises when 
readers or social followers can't 
tell the difference between 
independent opinions and paid 
advertising, and that's what the 
FTC hopes to end.”
Engadget, 3/31/17
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Influencer Challenges for Brands

• Employment issues

• IP ownership concerns

• Compliance matters

• Impact on ratings

• Balancing legal 
questions with PR
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Clearly disclose a material relationship with a 
brand

“Consumers need to know when social media influencers are being paid or 
have any other material connection to the brands endorsed in their posts”
FTC Acting Chairman Maureen Ohlhausen
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Patent
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Patent 101

• Alice Corp. v. CLS Bank International, 

• 573 U.S. 208, 134 S. Ct. 2347 (2014)

• 35 U.S.C § 101

• Difficult to get patents to cover implementation of software without 
• A novel hardware component
• Improving the function of a computer itself

• AI patents have been issuing at about an 89% allowance rate
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