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I.  Common Bases for Inverse Condemnation Actions. 
 
 A. Introduction. 
 
 An inverse condemnation may occur if, instead of 

initiating statutory proceedings to condemn property, the 

government intentionally physically appropriates or otherwise 

unreasonably interferes with an owner’s right to use and enjoy 

his or her property without paying adequate compensation.  

Kopplow Development, Inc. v. City of San Antonio, 399 S.W.3d 

532, 536 (Tex. 2013). 
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Inverse takings can be classified as either physical or 

regulatory.  Mayhew v. Town of Sunnyvale, 964 S.W.2d 

922, 933 (Tex. 1998). 

 

 

Physical takings occur when the government 

authorizes an unwarranted physical occupation of 

property.  Id. (cites omitted). 
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Regulatory takings occur where application of a law or 

regulation to a particular property (1) has a direct, physical 

effect on property, (2) denies an owner all economically 

viable use of his or her land (a Lucas-type total regulatory 

taking), (3) unreasonably interferes with the landowner’s 

rights to use and enjoy their property (a Penn Central-type 

taking), or (4) constitutes a land use exaction.  

Rowlett/2000, Ltd. v. City of Rowlett, 231 S.W.3d 587,591 

(Tex. App.—Dallas 2007, no pet.), citing Lingle v. Chevron, 

544 U.S. 528, 548 (2005); Sheffield Devel. v. City of Glenn 

Heights, 140 S.W.3d 660, 671-72 (Tex. 2004). 
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In all cases, a valid inverse takings claim must be based on (1) 

an intentional governmental act, (2) that resulted in property 

being taken or damaged, (3) for public use, (4) which is the 

proximate cause of damages.  Harris Cty. Flood Control Dist. v. 

Kerr, 499 S.W.3d 793, 799 (Tex. 2016); Hearts Bluff Game 

Ranch, Inc. v. State, 381 S.W.3d 468, 483 (Tex. 2012). 

 

Other elements of inverse takings jurisprudence include 

affirmative conduct and specificity.  Kerr, 499 S.W.3d at 799-80. 
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B. Recurring Themes. 

• INTERFERENCE WITH DEVELOPMENT. 
  

City thwarted approved development 

plans by constructing storm water 

detention facility which required 

additional fill before landowner could 

develop.  Kopplow, 399 S.W.3d at 532. 
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 State’s denial of a federal mitigation banking permit 

(which allows a person who establishes a wetland or 

other aquatic resource to sell “mitigation bank credits” 

from the federal government to third parties) did not 

constitute a taking.  Hearts Bluff, 381 S.W.3d at 473-74. 

 

 City’s moratorium on permits for sewer connections 

held to be unenforceable because the city had 

previously approved a subdivision plat.  City of Lorena v. 

BMTP Holdings, LP, 409 S.W.3d 634, 646 (Tex. 2013). 
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Condition attached to plat approval which required developer 

to construct and pay for improvements to an adjacent public 

street constituted a taking.  Town of Flower Mound v. Stafford 

Estates, LP, 135 S.W.3d 620 (Tex. 2004). 

 

 

Town’s denial of application for planned development and to 

“upzone” agricultural property in a rural area substantially 

advanced legitimate governmental interests in protecting 

community from ill effects of urbanization and did not totally 

destroy all value of property, and, thus, did not constitute 

regulatory taking.  Mayhew, 964 S.W.2d at 935 (the U.S. 

Supreme Court subsequently rejected the “substantially 

advances” taking test.  Lingle, 544 U.S. at 548). 
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City’s 15-month development moratorium and “downzoning” to 

increase minimum lot size which reduced the value of the 

property by half and resulted in $8 million in lost profits from 

planned development, while “unquestionably severe,” did not 

approach a taking, because the property was still worth four 

times what it cost.  Sheffield Devel., 140 S.W.3d at 677. 

 

 

City’s denial of developer’s rezoning application and city’s zoning 

ordinance, with minimum lot size for single-family housing, did 

not deprive developer of all economically viable use of property 

and, therefore, was not a taking.  Rowlett/2000, 231 S.W.3d at 

589. 
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• FLOODING. 

 

County that engaged in flood control efforts not liable to 

homeowners who suffered flood damage, on theory that the 

county effected a compensable taking of the homeowners’ 

property by approving private development without fully 

implementing a previously approved flood control plan, as 

county never intended to use the homeowners’ particular 

property for detention ponds, drainage easements, or the like, 

the only affirmative conduct allegedly causing the flooding 

being approval of private development. Kerr, 499 S.W.3d at 

805. 
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Conversely, inverse taking recognized where the city knew a storm 

water detention facility project would inundate part of a landowner’s 

property, even having sought a drainage easement from the landowner.  

Kopplow, 399 S.W. 3d at 537-38. 

 

 

Inverse taking upheld where a flood control district acknowledged that 

its own modeling showed that higher than natural flooding would occur 

on the landowner’s particular property in 10 out of 16 floods, the 

district’s records showed hundreds of releases by the district sufficient 

to cause flooding on the specific property, and there was evidence that 

the property had suffered a large number of floods after the district 

began the releases.  Tarrant Regional Water Dist. v. Gragg, 151 S.W.3d 

546, 552 (Tex. 2004). 
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• NUISANCE DETERMINATIONS. 

 

Owner’s takings claims were barred with 

regard to city’s demolition of a commercial 

building after condemning it as a public 

nuisance where landowner never appealed 

the nuisance determination through available 

administrative procedures.  City of Beaumont 

v. Como, 381 S.W.3d 538, 540 (Tex. 2012). 
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Where abandoned house was determined to be a nuisance by 

the City of Dallas’ Urban Rehabilitation Standards Board, and 

trial court affirmed that determination under substantial 

evidence standard, the determination was not entitled to 

preclusive effect in takings case subsequently brought by the 

property owner after the property was demolished.  The 

determination was to be reviewed under a de novo standard in 

a takings action. City of Dallas v. Stewart, 361 S.W.3d 562, 564, 

580-81 (Tex. 2012) (unelected municipal agencies cannot be 

effective bulwarks against constitutional violations). 
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 • ADDITIONAL TAKING NOT SPECIFIED IN STATUTORY CONDEMNATION. 
 

 

State brought an action to condemn two parcels of leased land 

on which billboards were located, but took the position that its 

condemnation of the realty did not include the billboards 

themselves.  Billboard owners’ counterclaim for inverse 

condemnation of the billboards was upheld as billboards were 

fixtures, such that compensation for their loss was part of 

compensation for taken property where the billboards were 

firmly embedded in the earth and their removal required that 

the poles be cut and the signs dismantled.  State v. Clear 

Channel Outdoor, Inc., 463 S.W.3d 488, 493 (Tex. 2015). 
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 State’s decision to change the traffic flow design, road signs, and lane 

patterns for the road widening project after the special commissioners’ 

award did not divest the trial court of subject matter jurisdiction.  An 

owner can pursue a claim for inverse condemnation if a change in plans 

after condemnation further diminishes the value of property.  PR 

Investments and Specialty Retailers, Inc. v. State, 251 S.W.3d 472, 478 

(Tex. 2008). 

 

 

 After judgment was entered granting State a permanent easement for 

construction of a mitigation pond as part of a highway expansion 

project, landowners brought a valid inverse condemnation action 

against State, seeking compensation for soil removed from the land 

during construction, as the judgment granting the easement did not 

grant State a right to remove dirt for highway construction purposes at a 

different site.  State v. Brownlow, 319 S.W.3d 649, 655 (Tex. 2010). 
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• USE OF MORE PROPERTY THAN OWNED. 
 
 

 Landowner brought a valid inverse condemnation claim against a city 

where the city had previously drilled seven water wells on property and 

announced its plans to drill eighty additional wells.  Landowner objected 

that the proposed drilling program would increase erosion and injure 

the surface unnecessarily.  The court found that the accommodation 

doctrine applied to the relationship between the city, as owner of the 

severed groundwater estate, and the surface estate held by the 

landowner.  City was liable for inverse condemnation for use of the 

surface estate in excess of that necessary, without due regard for the 

landowner’s rights.  Coyote Lake Ranch, LLC v. City of Lubbock, 498 

S.W.3d 53, 57 (Tex. 2016). 
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Where land was conveyed to city pursuant to a special warranty 

deed restricting city from using the land for anything other than a 

community park, and providing grantor with an option to repurchase 

in the event city violated the restriction, grantor had a valid inverse 

condemnation action against city for the taking of grantor’s 

reversionary interest when city built a public library on the property 

and did not offer to sell the property back to grantor.  El Dorado Land 

Co., LP v. City of McKinney, 395 S.W.3d 798, 799 (Tex. 2013). 

 

Inverse taking upheld where city constructed a 60-foot wide 

concrete road where only a 15-foot wide gravel road had previously 

been impliedly dedicated to city.  City of Justin v. Rimrock Ent., Inc., 

466 S.W.3d 269, 277 (Tex. App.—Fort Worth 2015, pet. denied). 
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II. Effective Strategies for Defending Claims. 

 

 GOVERNMENTAL IMMUNITY/DEFEAT A NECESSARY ELEMENT. 

• No intent 

• No proximate cause 

• No public use 

 

Whereas governmental immunity does not shield a governmental 

entity from a takings claim, if relevant evidence negates a necessary 

element of a valid takings claim, the governmental entity may still 

enjoy immunity from suit.  Guadalupe County v. Woodlake Partners, 

Inc., 2017 WL 1337650, No. 04-16-00253-CV, at *3 (San Antonio 

Court of Appeals, April 12, 2017). 
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In Woodlake Partners, FEMA revised its 100-year flood insurance 

maps for Guadalupe County, resulting in several lots owned by the 

landowner first being located in a floodway.  In response, 

Guadalupe County adopted a flood damage prevention order 

governing the development of lots located in a floodway.  The 

landowner submitted an application to develop lots located in a 

floodway, which the county would not approve without a “no-rise” 

certificate from an engineer.  The landowner sued Guadalupe 

County asserting an inverse taking as there was no way a “no-rise” 

certificate could be obtained for the lots in the floodway.  

Guadalupe County’s motion for summary judgment asserting it had 

governmental immunity because the landowner could not establish 

its damages were caused by Guadalupe County’s actions as 

opposed to FEMA’s actions was granted.  
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In Kerr, a plea to the jurisdiction contending the landowners 

failed to raise fact issues on the elements of intent, causation, 

and public use was granted.  There was no evidence that the 

county intended to cause flood damage and no reliable 

evidence that the county was substantially certain that 

flooding would result from approval of development.  On 

causation, there was no evidence to connect any particular 

development to any particular flooded property.  As to public 

use, the county asserted that property damage was merely the 

accidental result of governmental acts, with no public benefit, 

so the property was not taken for public use.  Kerr, 499 S.W.3d 

at 797-98.  
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• IT’S JUST NEGLIGENCE. 

A taking cannot be established by proof of 

mere negligent conduct by the government.  

The requisite intent to take is present only 

when a governmental entity knows that a 

specific act is causing identifiable harm or 

knows that the harm is substantially certain to 

result.  Id. at 799. 
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• COLOR OF CONTRACT. 

When the government acts pursuant to colorable contract rights, 

it lacks the necessary intent to take under its eminent domain 

powers and, therefore, retains its immunity from suit.  The 

government, in acting within a color of contract right to take or 

withhold property in a contractual situation, is acting akin to a 

private citizen and not under any sovereign power.  Whether or 

not a contract actually exists is immaterial to determining the 

capacity in which the government is acting.  State v. Holland, 221 

S.W.3d 639, 643 (Tex. 2007) (cite omitted). 
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• FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES. 
 

 

A party asserting an inverse taking based on an allegedly 

improper administrative determination, like a nuisance 

determination, must appeal that determination and assert 

the takings claim in that proceeding.  A party must also 

avail itself of statutory remedies that may moot its takings 

claim, rather than directly institute a separate proceeding 

asserting such  a claim.  Como, 381 S.W.3d at 540 (cites 

omitted). 
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• NOT RIPE. 

Until there has been a final decision regarding the 

application of a regulation to the property at issue, no 

regulatory taking can be established, as it is not ripe.  

The extent of restriction on the property is not yet 

known before a land-use authority uses its own 

procedures to decide and explain the reach of the 

regulation.  City of Carrollton v. HEB Prkwy. South, Ltd., 

317 S.W.3d 787, 794-95 (Tex. App.—Fort Worth 2010, 

no pet.) 
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• NON-COMPENSABLE POLICE POWER. 

 
 

A maxim of takings jurisprudence is that all 

property is held subject to the valid exercise of the 

police power.  Based on this principle, the 

government commits no taking, for example, when 

it abates what is, in fact, a public nuisance.  

Stewart, 361 S.W.3d at 569 (cites omitted). 
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• LIMITATIONS. 

 
 

There is no statutory provision in Texas specifically 

providing a limitations period for inverse 

condemnation actions.  However, Texas courts agree 

that a plaintiff’s claim for inverse condemnation is 

barred after the expiration of the 10-year period of 

limitations to acquire land by adverse possession.  

Rimrock Ent., 466 S.W.3d at 279 (cites omitted). 
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Limiting Attorney’s Fees and 

Costs  

 Potential for recovery of attorney fees makes an 

inverse condemnation claim attractive as an “add-

on” cause of action against a public entity. 

 Recovery of attorney fees and expert costs has 

been recognized as part of “just compensation.” 

 Some states, including California, provide for 

statutory recovery of attorney fees and costs in 

either settlement of or success at trial on inverse 

condemnation claim.   

34 



State-By-State Break-down of Statutory Attorney Fees and 

Costs for Prevailing Party in Inverse Condemnation Claim 
STATES STATUTES 

Alabama Code of Alabama § 18-1A-32; Policies Governing Land Acquisition: Inverse condemnation; expenses. 

California Ca Code Civ Proc § 1036: Costs in inverse condemnation proceedings 

Colorado C.R.S. 24-56-116; Relocation Assistance & Land Acquisition Policies: Inverse condemnation proceedings 

Connecticut Conn. Gen. Stat. § 48-17b: Inverse condemnation. Plaintiff’s award 

Delaware 29 Del. C. § 9504; Real Property Acquisition: Inverse condemnation proceedings 

Illinois 735 ILCS 30/10-5-65:  Reimbursement; inverse condemnation 

Oregon ORS § 20.085; Attorney Fees - Costs & Disbursements/Expert Witness Fees:  Inverse condemnation 
proceedings 

Mississippi Miss. Code Ann. § 43-37-9; Acquisition of Real Property Using Public Funds: Reimbursement of expenses 
in cases of inverse condemnation 

Montana  70-31-303, MCA; Relocation Assistance Fair Treatment of Condemnees; Rights & Duties Relating to 
Condemnation: Reimbursement of expenses proceeding 

New Mexico N.M. Stat. Ann. § 42-3-10; Actions & Proceedings Relating to Property; Relocation Assistance:  
Compensation for expenses of inverse condemnation 

North Carolina N.C. Gen. Stat. § 40A-8:  Costs 

Oklahoma 27 Okl. St. § 12: Inverse Condemnation Proceedings – Reimbursement of Expenses 

Vermont 19 V.S.A. § 514; Condemnation for State Highway Projects: Award of costs in damages action; litigation 
expenses in inverse condemnation action 

Virginia Va. Code Ann. § 25.1-420; Relocation Assistance & Real Property Acquisition Policies/Real Property 
Acquisition Policies: Reimbursement of owner for costs incurred in inverse condemnation proceeding 

Wyoming Wyo. Stat. § 16-7-117; Relocation Assistance: Programs with federal financing; inverse condemnation 
proceedings 
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C.C.P. § 1036: 

“In any inverse condemnation proceeding, the court 
rendering judgment for the plaintiff by awarding 
compensation, or the attorney representing the public 
entity who effects a settlement of that proceeding, 
shall determine and award or allow to the plaintiff, as 
a part of that judgment or settlement, a sum that will, 
in the opinion of the court, reimburse the plaintiff’s 
reasonable costs, disbursements, and expenses, 
including reasonable attorney, appraisal, and 
engineering fees, actually incurred because of that 
proceeding in the trial court or in any appellate 
proceeding in which the plaintiff prevails on any issue 
in that proceeding.” 
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Consequences of Statutory 

Attorney Fees: 

Property owner can recover fees and 

costs on an award of even $1.00 of 

compensation on an inverse 

condemnation claim. 

Creates pressure on defendants to settle 

– Particularly on smaller cases. 

Fee awards can and frequently are 

larger than an award of compensation. 
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Strategies to Minimize Attorney 

Fees 

1. Early, objective case evaluation. 

2. Use of fee-shifting offers to settle. 
• C.C.P. § 998 – 

• Not applicable in eminent domain. 

• Applicable in inverse condemnation cases. 

3. Careful analysis of allocation of fees. 

4. Be mindful of your record: 
• Fees are mandatory, but amount is within the 

discretion of the court. 

• A record of civility can go a long way! 
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INVERSE CONDEMNATION CLAIMS CAN ARISE 
OUT OF PRIOR ACQUISITIONS OR DIRECT 

CONDEMNATION 

DON’T CHANGE THE PROJECT! 

 

Changes or additions to a project or improvement 
after property is taken by direct condemnation 
can give rise to additional damages if the result is 
damage to the remainder property that was not 
foreseeable at the time of the prior acquisition. 
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INVERSE CONDEMNATION CLAIMS CAN ARISE 
OUT OF PRIOR ACQUISITIONS OR DIRECT 
CONDEMNATION 

DON’T CHANGE THE PROJECT! 

 

 Ellena v. State of California (1977) 69 Cal.App.3d 245 

 Mehl v. People ex rel. Dept. Pub. Wks. (1975) 13 
Cal.3d 710 
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INVERSE CONDEMNATION CLAIMS CAN ARISE 
OUT OF PRIOR ACQUISITIONS OR DIRECT 
CONDEMNATION 

Assuming you can deal with some parties later in the 
same manner as any other landlord will not always 
work.  Is what you are doing the substantial 
equivalent of condemnation? 

 Peter Kiewet Sons’ Co. v. Richmond Redevelopment 

Agency (1986) 178 Cal.3d 435 (it worked!) 

 Kong v. City of Hawaiian Gardens Redevelopment 
Agency (2002) 101 Cal.App.4th 1317 (it didn’t work!) 
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DON’T IMPOSE AD HOC DEVELOPMENT 
CONDITIONS 

Make sure all development conditions and fees are 

grounded in state statute or local ordinance. 

 Ehrlich v. City of Culver City (1996) 12 Cal.4th 854  
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IF A REGULATION RESULTS IN A TAKING, CONSIDER 
CHANGING THE REGULATION TO LIMIT DAMAGES 

You still may be liable for temporary taking damages, but  
avoid damages for a permanent taking. 

 Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 
263 – requirement for geological report is a taking 

 Monks v. City of Rancho Palos Verdes (2013) 2013 WL 
1248251 – city eliminated geological report requirement 
and amended ordinance to allow plaintiffs to build – no 
permanent taking damages (city settled with property 
owners on temporary taking damages) 
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DOT THE I’S AND CROSS THE T’S TO MAKE THE 
STATUTE OF LIMITATIONS WORKS FOR YOU 

Putting the statute of limitations to work for you may require 
attention to detail. 

 California Code of Civil Procedure § 1094.6 sets a 90-day 
statute of limitations.  

 Note – this statute of limitations only applies to certain types 
of decisions  - Section 1094.6(f) – including “revoking [or] 
denying an application for a permit, license or other 
entitlement” and “imposing a civil or administrative penalty, 
fine, charge, or cost” 
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DOT THE I’S AND CROSS THE T’S TO MAKE THE 
STATUTE OF LIMITATIONS WORKS FOR YOU 

 To make it work for you, you must: 

 Give notice that the time for filing a lawsuit 
challenging the action is subject to this section - 
Section 1094.6(f) 

 If there is a written decision (the best way to go), 
attach a certificate of mailing (similar to a proof of 
service) to it – Section 1094.6(b) 
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