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History

• Congress enacted the Interstate Land Sales Full Disclosure Act (ILSA), 
15 U.S.C. §§ 1710–19, in 1968 as a consumer protection measure 
seeking to protect consumers against fraudulent sales of 
undevelopable land (e.g., swampland, desert, or land that is 
underwater).
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History, Continued

• While the ILSA initially sought to protect consumers against 
fraudulent land deals, it has since been interpreted to apply to other 
real estate transactions involving property such as subdivision lots 
and condominiums.

• As discussed further later, during the 2008 economic downturn, the 
ILSA was broadly used by purchasers to rescind sales contracts.
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Transfer from HUD to the CFPB

The authority to implement and enforce ILSA was transferred to CFPB 
pursuant to the Dodd-Frank Wall Street Reform and Consumer 
Protection Act on July 21, 2011

On December 21, 2011 the CFPB republished the former HUD 
regulations found at 24 C.F.R. §§ 1710, 1715, and 1720 as CFPB 
Regulations now respectively found at 
• 12 C.F.R. § 1010 (Regulation J) (Land Registration
• 12 C.F.R. § 1011 (Regulation K) (Purchaser’s Revocation)
• 12 C.F.R. § 1012 (Regulation L) (Special Rules of Practice)

Primary changes were changes to the name of the agency referenced 
in the regulations and use of forms

• HUD Guidelines were not adopted by CFPB
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Interstate Land Sales Full Disclosure Act
(“ILSA”) (15 U.S.C. 1701 et seq.)

Applies to the Sale or Lease of Lots in a Subdivision under a common 
promotional plan by a developer or agent by use of interstate 
commerce

Unless the sale is exempt under the Act, the developer must register 
the subdivision with the Consumer Financial Protection Bureau 
(“CFPB”)

• Cannot sell or lease Lot unless a Statement of Record is in effect
• Each purchaser must be given a Property Report prior to signing any 

sales contract or lease for sale or lease of the Lot
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Important Definitions

• The ILSA includes numerous definitions that are integral in determining 
purchaser rights and whether lots qualify for one or more of the ILSA 
exemptions codified at 15 U.S.C. § 1703.
• Some definitions relate to persons potentially involved in a property 

transaction.

• Other definitions relate to the property and developments themselves.
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Party-Related Definitions

• Developer
“[A]ny person who, directly or indirectly, sells or leases, or offers to sell or lease, 
or advertises for sale or lease any lots in a subdivision.”  15 U.S.C. § 1701(5).

• Agent
“[A]ny person who represents, or acts for or on behalf of, a developer in selling or 
leasing, or offering to sell or lease, any lot or lots in a subdivision; but shall not 
include an attorney at law whose representation of another person consists 
solely of rendering legal services.”  Id. § 1701(6).
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Party-Related Definitions

• What about Homebuilders?

• The ILSA does not define “homebuilder,” but the determination of 
whether a homebuilder is considered a Developer or Agent is 
important for determining whether the homebuilder has ILSA 
obligations.

• Considerations for assessing whether a homebuilder is a Developer or 
Agent:
• Do the homebuilder and developer act in concert?

• Do the homebuilder and developer share a financial interest?

• Do the homebuilder and developer have common directors or offices?

• Was the homebuilder’s purchase of lots from the developer through an arms-
length transaction?
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Party-Related Definitions, Continued

• Purchaser:

“[A]n actual or prospective purchaser or lessee of any lot in a subdivision.”  15 
§ 1701(10).
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Property-Related Definitions

• Lot
“[A]ny portion, piece, division, unit, or undivided interest in land located in any 
state or foreign country, if the interest includes the right to the exclusive use of a 
specific portion of the land.”  12 C.F.R. § 1010.1(b).

• As we will discuss, the number of lots is an important metric when 
determining whether a development qualifies for a full or partial ILSA 
exemption.

• Subdivision
“[A]ny land which is located in any State or in a foreign country and is divided or is 
proposed to be divided into lots, whether contiguous or not, for the purpose of 
sale or lease as part of a common promotional plan.” 15 U.S.C. 
§ 1701(3)(emphasis added)
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Property-Related Definitions, Continued

• Common Promotional Plan
A “plan, undertaken by a single developer or a group of developers acting in 
concert, to offer lots for sale or lease; where such land is offered for sale by such a 
developer or group of developers acting in concert, and such land is contiguous or 
is known, designated, or advertised as a common unit or by a common name, such 
land shall be presumed, without regard to the number of lots covered by each 
individual offering, as being offered for sale or lease as part of a common 
promotional plan.”  15 U.S.C. § 1701(4). 
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Property-Related Definitions, Continued

• Considerations to Assess Whether a Common Promotional Plan Exists:
• Common ownership?

• Same or similar name?

• Common advertising?

• Common sales apparatus/office?

• Common model homes?

• These are major considerations when determining whether a particular 
development qualifies for an ILSA exemption.
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The ILSA’s General Requirements for 
Nonexempt Lots

Pursuant to 15 U.S.C. § 1703, the ILSA makes it unlawful for a 
Developer or Agent to sell or lease a Lot in a Subdivision under a 
Common Promotional Plan through using any means of interstate 
commerce (e.g., internet, mail, television, etc.), unless the Developer
has:

1. Filed an effective Statement of Record, including a Property Report, with 
the CFPB, and 

2. Provided the Property Report to the prospective purchaser or tenant 
before the purchaser or tenant signs the sale or lease agreement.

NOTE: The ILSA and its regulations include numerous definitions that are integral in determining purchaser rights and exemption applicability.  These 
definitions will be discussed later.
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The Statement of Record

The following two elements comprise the Statement of Record:
1. Property Report: a narrative written in accordance with CFPB regulations 

that provides prospective buyers information about the developer, the lots 
for sale, the title, lay-out, services, amenities, and subdivision location.

2. Additional Information Section: a detailed outline that includes USGS maps 
showing the subdivision’s location, a title report with all exception 
documents, a subdivision general plan, the lot sales contract, and the 
developer’s financial statements.
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The Statement of Record, Continued

As part of the Statement of Record, CFPB regulations (12 C.F.R. §
1010.310) also require Developers to submit annual reports including 
the following information:

1. Subdivision name and address.
2. Developer’s name, address and telephone number;
3. Agent’s name, address and telephone number;
4. Interstate Land Sales Registration number;
5. The date on which the initial filing first became effective; and
6. The number of registered lots, parcels or units which are unsold as of the 

date on which the report is due.
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The Statement of Record, Continued

The annual report must also include one of the following statements:
1. “A statement that the developer is still engaged in land sales activity at the 

subject subdivision and that there have been no changes in material fact 
since the last effective date was issued which would require an amendment 
to the Statement of Record; or

2. A statement that the developer is still engaged in land sales activity at the 
subject subdivision, that material changes have occurred since the last 
effective date, and that corrected pages to the Property Report portion or 
Additional Information and Documentation portion of the Statement 
accompany the report; or

3. A statement that the developer is no longer engaged in land sales activity at 
the subject subdivision, together with the reason the developer is no longer 
selling (e.g., all lots sold to the public or the remaining lots sold to another 
developer, along with the date of sale and the new developer’s name, 
address and telephone number).” 12 C.F.R. § 1010.310(c)(7)(i)-(iii).
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Legal Issues with Registration

ILSA prohibits the sale of lease of any lot where any part of the 
Statement of Record or Property Report contains an untrue statement 
of a material fact or omits a material fact required to be stated; or 

The display or delivery to purchasers of advertising and promotional 
material which is inconsistent with the information required to be 
disclosed in the Property Report (15 U.S.C. § 1703(c) and (d))
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Anti-Fraud

Prohibits use of any device or scheme to defraud or deceive purchasers

To obtain money or property by making untrue statement of material 
fact, or omission of a material fact

To represent that roads, utilities, recreational amenities will be 
provided or completed without stipulating the same in the contract of 
sale

(Applies to sale or lease of lots not otherwise statutorily exempt) 
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Contract Disclosure Requirements

• Contract disclosure requirements include the following:  “to represent that 
roads, sewers, water, gas, or electric service, or recreational amenities will be 
provided or completed by the developer without stipulating in the contract of 
sale or lease that such services or amenities will be provided or completed.”  15 
U.S.C. § 1703(a)(2)(D).
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Exemptions from the ILSA

The ILSA includes several exemptions from its requirements.

Unless the particular exemption provides otherwise, the ILSA does not 
require any notice or filing for a developer to utilize an ILSA exemption.  
It is prudent, however, for developers to maintain records 
demonstrating that they qualify for an exemption.

Some exemptions fully exempt a developer from ILSA requirements 
while others provide partial exemptions.
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Commonly Used Exemptions

Exempt from both Anti-Fraud and Registration:
• Twenty-Five Lots – the sale or lease of fewer than 25 lots
• Improved Lots – the sale or lease of any improved land on which there is a 

building or where seller is contractually obligated to erect a building within 
2 years

• Sales to Builders – the sale or lease of lots to any person in the business of 
constructing buildings or for the purpose of resale or lease to such persons 
engaged in such business

• Industrial or Commercial Developments – real estate is zoned industrial or 
commercial or restrictive covenants restrict to such use (and other 

requirements)
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Commonly Used Exemptions, Contintued

Exempt from Registration but Subject to Anti-Fraud
• One Hundred Lot – the sale or lease of lots in subdivision containing less 

than 100 lots
• Twenty Acre Lots – the sale or lease of lots in subdivision where each lot 

contains at least 20 acres
• Single-Family Residence – the sale or lease of lots in subdivision limited to 

single-family residential use (and other requirements)

Exemptions are self-determining and do not require prior approval of 
CFPB
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Full Statutory Exemptions 

§1702(a)

1) Twenty-Five Lots
2) Improved Lots
3) Evidences of Indebtedness
4) Securities
5) Government Sales
6) Cemetery Lots
7) Sales to Builders
8) Industrial/Commercial Developments
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Full Exemptions 

• Fewer Than Twenty-Five Lots
• The ILSA exempts the sale of lease of lots in a subdivision with less 

than twenty-five lots.  15 U.S.C. § 1702(a)(1).  The following 
considerations should be taken into account:

• Count the lots that are being offered for sale.  If the subdivision has 
more than twenty-five lots, but some are going to be used for 
common purposes, such as green space, the lots being sold are still 
exempt if less than twenty-five of them will be offered for 
sale/lease.

• Remember the Common Promotional Plan determination and assess 
whether a homebuilder who acquires and builds on less then 
twenty-five lots is acting in concert with the larger development.
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Full Exemptions, Continued 

• Improved Lots:
• The ILSA exempts lots that are improved with a building or if the 

seller is contractually obligated to construct a building within two 
years of sale/lease.  15 U.S.C. § 1702(a)(2). 
• Two years is measured from when the purchaser signs the sales contract.
• Construction is completed upon issuance of a Certificate of Occupancy 

(CO).  Construction completion estimates are not sufficient.

• The obligation to build must be absolute.  
• Although the contract does not necessarily need to include a guaranteed 

completion date, the obligation to complete a project within two years 
must be unconditional.  See Mosher v. Southridge Assocs., Inc., 552 F. Supp. 
1226, 1229 (W.D. Pa. 1982) (finding that a developer’s obligation to 
complete a condominium project within two years was unconditional 
despite the contract not including a guaranteed completion date).
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Full Exemptions, Continued 

Improved Lots, Continued:
• The contract cannot limit the purchaser’s right to specific 

performance.
• A contract cannot allow seller’s non-performance.  However, courts have 

held deemed acceptable contracts providing for the return of a deposit 
upon seller’s breach so long as it is not the exclusive remedy.  Nideh v. 
Midtown Alexandria L.L.C., 300 F. App’x 203 (4th Cir. 2008).  

• “[A]ny contract provision limiting the purchaser's right to affirm the 
contract and seek damages or specific performance is fatal to the 
exemption. Marco Bay Assocs. v. Vandewalle, 472 So. 2d 472, 474 (Fla. 
Dist. Ct. App. 2d Dist. 1985).
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Full Exemptions, Continued 

Improved Lots, Continued:

• Force Majeure clauses allowing delays beyond two years does not 
render an obligation illusory.  Baroi v. Platinum Condo. Dev., LLC, 874 
F. Supp. 2d 980, 986 (Nev. Dist. Ct. 2012); see also Aikin v. WCI 
Communities, Inc., 26 So. 3d 691 (Fla. Dist. Ct. App. 2d Dist. 2010).

• Contingencies on seller’s performance (e.g., obtaining building 
permits, financing/title contingencies) violate the exemption.  
Princeton Homes, Inc. v. Virone, 612 F.3d 1324 (11th Cir. 2010).
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Full Exemptions, Continued 

Industrial/Commercial Developments
• The ILSA exempts the sale or lease of real estate zoned for industrial 

or commercial development or restrict to industrial or commercial 
use by a recorded declaration of covenants, conditions, and 
restrictions.  15 U.S.C. § 1702(a)(8).

• This exemption requires the following conditions to be met:

a) local authorities must approve access from the property to a public street or 
highway;

b) the purchaser is a duly organized corporation, partnership, trust, or business 
entity engaged in commercial or industrial business;

c) the purchaser is represented in the transaction by a representative of its 
own selection;
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Full Exemptions, Continued 

Industrial/Commercial Developments, Continued

d) the purchaser affirms in writing to the seller that it either (i) is purchasing 
the property substantially for its own use, or (ii) has a binding commitment 
to sell, lease, or sublease the property to an entity which meets the 
requirements of subparagraph (B), is engaged in commercial or industrial 
business, and is not affiliated with the seller, lessor, or agent; and

e) a policy of title insurance or a title opinion is issued in connection with the 
transaction showing that title is vested in the seller, subject only to 
exceptions that are purchaser approves in writing before the conveyance 
instrument is recorded.
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Partial Exemptions

Partial exemptions exempt the sale of certain lots from the ILSA’s 
registration and disclosure requirements.  However, developers and 
agents must continue to comply with the ILSA’s anti-fraud 
requirements.
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Partial Exemptions

1702(b)

1. One Hundred Lot Exemption
2. Twelve Lot Exemption
3. Scattered Site Exemption
4. Twenty Acre Lots Exemption
5. Single-Family Residence Exemption
6. Mobile Home Exemption
7. Intrastate Exemption
8. Metropolitan Statistical Area Exemption

34



Partial Exemptions

24 CFR §1710.14

1. A sale for less than $100
2. A lease for up to 5 years
3. A sale to a person engaged in a land sales business
4. A sale to a person who owns the contiguous improved lot
5. A sale to a government or government agency
6. A sale to a person who has leased and resided primarily on the lot 

for at least one year preceding the sale

35



Exemption for Condominiums 
(15 U.S.C.A. §§ 1702(b)(9) and 1702(d))

An exemption for Condominiums was enacted and became effective on 
March 25, 2015. The sale or lease of a condominium unit that is not 
already fully exempt from all the Act’s requirements under 15 U.S.C.A. 
§1702(a), is exempt from the Act’s registration and disclosure 
requirements. The condominium is still subject to the Act’s antifraud 
provisions.
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Definition of “Condominium Unit”:

a unit of residential or commercial property to be designated for 
separate ownership under a condominium plan or declaration provided 
that upon conveyance –

i. The owner of such unit will have sole ownership of the unit and an 
undivided interest in the common elements appurtenant to the unit; and

ii. The unit will be an improved lot.
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Piggy-backing Exemptions

• HUD Guidelines permitted piggy-backing of exemptions

• HUD Guidelines allowed developer to qualify under 99-lot 
exemption and sell remaining lots under improved lot exemption.

• CFPB, which now administers ILSA, has not adopted HUD Guidelines.

• Case law provides no deference to HUD Guidelines

• Intent to qualify under another exemption in the future is not sufficient to 
qualify for the exemption (Nickell v. Beau View of Biloxi, L.L.C., 636 F.3d 
752, 756-57 (5th Cir. 2011))

• Exemptions are determined at the time contract is signed (Bodansky v. 
Fifth on Park Condo, LLC, 635 F.3d 75, 83-84 (2d Cir. 2011)) 
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Evasion of the Act (15 U.S.C.A. § 1702)

The exemptions are not applicable when the method of sale or lease is 
adopted to evade the Act. Case law indicates that a developer should 
state in its sales contract or lease form that the developer is relying on 
a particular exemption, and is based on a “legitimate business purpose” 
(for example, the purpose of improving the marketability and financing 
options for the project, or saving costs that would otherwise be 
required in filing and maintaining the ILSA registration).
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Electronic Code of Federal Regulations

APPENDIX A TO PART 1010—STANDARD AND MODEL FORMS AND CLAUSES

Property Report for Statement of Record - §1010.100(B)

https://www.ecfr.gov/cgi-bin/text-
idx?SID=10af054af6e6c2f8ed21e641a58ddbe1&mc=true&node=ap12.
8.1010.0000_0nbspnbspnbsp.a&rgn=div9
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Applicable Fees § 1010.35(b)

• Initial Statement of Record 
• 200 or fewer lots $800
• 201 or more lots $1,000

• Annual Activity Report 
• 101 or more unsold lots at end of year $800

• Amendment to Reactivate Statement of Record following 
Suspension 
• $800 unless 100 or fewer unsold lots
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Remedies Under ILSA

• 2 year right to rescind contract for violations of 15 U.S.C. § 1703
• Private Cause of Action at law or in equity, with right to recover 

attorney’s fees and costs
• Criminal Penalties – willful violations, including misrepresentations 

in the Statement of Record, imposes a fine of up to $10,000 and 
imprisonment for up to 5 years 

• Regulatory- Civil Penalties ($1,000 per violation, w/ annual max of 
$1 million); Each violation is counted separately with respect to each 
sale or lease transaction, and each day of a continuing violation may 
be counted as a separate violation.

*CFPB has indicated it is authorized to seek penalties under Dodd-Frank 
Act and ILSA.  Penalties under Dodd-Frank are up to $1 million per day 
for knowing violations of ILSA. 
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Purchase Contract Requirements

• Initial 7 day right of rescission
• 2 year right of rescission if purchaser does not receive a Property 

Report
• If a deed is not delivered within 180 days of signing contract, 

purchaser is entitled to 2 year right of rescission if contract does not 
contain:
• A legally sufficient and recordable lot description
• 20 days’ notice of right to cure default
• A damages limitation of 15% of purchase price or actual damages, 

whichever is greater
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Consequences for Noncompliance

• Civil Penalties
• Up to $1,000 per violation with an annual limit of $1 million.  Each sale or 

transaction affected by an alleged violation is counted separately.  15 

U.S.C. § 1717.

• Criminal Sanctions
• Fine of up to $10,000 and up to five years imprisonment.  Id. §§ 1717a, 

1717.

• Civil Liability
• The ILSA allows purchasers and tenants to bring suits for damages, specific 

performance, and other legal and equitable remedies.
• Provides for attorneys fees, appraisal fees, and other costs. Id. § 1709.
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Common Issues in Case Law

• Recordable Legal Description of Condominium Unit

• Definition of Developer

• Applicability of Improved Lot Exemption (2 year completion)
•

• Applicability of 100 Lot Exemption and “Piggy-Backing” Exemptions
•

• Statute of Limitations Under ILSA
•

Evasion of ILSA

• Damages Limitations
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Cases involving claims regarding disclosures contained in the Property 
Report have been split. Many have held that purchaser’s reliance on 
the disclosure is required to prove the claim, while others have held 
that a false or misleading statement in the Property Report is 
sufficient for a claim.
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Burns v. Duplin Land Development, Inc., 621 
F. Supp. 2d 292, 304-6 (E.D.N.C. 2009)

• Purchasers filed suit against a developer because Property Report 
omitted to disclose that lots were in a flood plain.

• Purchasers knew lot was in flood plain.
• The purchase contract stated that lot was in a flood plain.
• Declaration stated that lot was in a flood plain.

Purchasers were able to rescind the contract because Property Report 
contained untrue statement. It did not matter that purchasers knew the 
lot was in a flood plain.
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Similarly, see: Keefe, et al. v. Base Village 
Owner, LLC, Case No. 09 CV 273, Pitkin 
County District Court (March 30, 2011)

• The court held that Property Report contained misleading material 
information.

• Because ILSA prohibits untrue statements of material fact in the 
Property Report, Seller violated the Act

• Whether or not a Purchaser even reads the Property Report, if it 
contains a false or misleading statement of material fact, the 
purchaser may rescind the contract. Reliance is not an element 
needed for a claim.
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By Contrast, many courts have held that 
reliance is a necessary element for a 
Purchaser to make a claim. See:

• Dongelewicz v. First Eastern Bank, 80 F. Supp. 2d. 339, 348 (M.D. Pa. 
1999).

• Ivar v. Elk River Partners, LLC, 705 F. Supp. 2d 1220, 137-38 (D. Colo. 
2010).

• Plaza Court, L.P. v. Baker, 2009 WL 1809921 (5th DCA Fla. 2009).
• Murray v. Holiday Isle, 2009 WL 857406 (S.D.Ala. 2009).
• Venezia v. 12th Division Properties, LLC, 2009 WL 2366417 

(M.D.Tenn. 2009).
• Taylor v. Holiday Isle, LLC, 2009 WL 455439 (S.D.Fla. 2009).
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ILSFDA Registrations
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Components of a Registration

• Property Report
• Variety of required disclosures regarding the project

• Given to potential purchasers prior to signing a contract

• If not provided prior to contract signing, purchaser holds a 
2-year rescission right

• Additional Information
• Information about the developer and the project

• Provided to CFPB as part of registration application
• Not given to purchasers

• And plenty of exhibits
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Registration Filing Requirements

• CFPB has strict requirements not only for the contents 
of the filing, but also for the formatting and filing

• Property Report must be formatted in accordance with 
regulations

• Historically, registrations had to be submitted in hard 
copy format only, but as of 2016 electronic filing is 
permitted
• https://files.consumerfinance.gov/f/documents/ILS_-

_Registration_Filing_Final_RR_ILSAPO_06.08.16.pdf
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Property Report

• Must disclose specific information about the project

• Must include cost sheet and forms for cancellation

• ILSFDA prohibits the sale of any lot where any part of 
the property report contained an untrue statement of 
a material fact or omitted to state a material fact 
required to be stated.
15 U.S.C. § 1703(a)(1)(C). 

• Reliance May be an Issue for Claim Under this Section.
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Property Report

• Different from Fraud Provisions in Section 1703(a)(2).
• While there is a split, many courts have held that reliance is 

an element of all claims under Section 1703(a)(2).
• See Dongelewicz v. First Eastern Bank, 80 F. Supp. 2d. 339, 

348 (M.D. Pa. 1999). 

• Colorado Courts (for example) have generally agreed.
• See Ivar v. Elk River Partners, LLC, 705 F. Supp. 2d 1220, 

1237-38 (D. Colo. 2010)
• Stewart Title v. SV Timbers Steamboat, LLC, Case No. 11 CV 

149, Pitkin County District Court (Feb. 15, 2012).
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Additional Information

• Provided to the CFPB as part of the application

• Discloses information not just about the property, but 
also about the developer

• Must disclose financial status and information
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ILSFDA Enforcement
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Agency Enforcement Activity
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2015 Consent order with Hawk’s Bluff , Tenn.

• Summary: 
• The CFPB publicized its enforcement action on May 1, 2015. The CFPB named 

the Tennessee developer and also named several individuals in the action 
that were also involved in the development and sale of the property in 
Tennessee.  The parties entered into a consent order on April 30, 2015.

• The developer sold developed lots from the subdivided property from 2004 
to 2008. According to the consent order,  the developer and individuals made 
misrepresentations to purchasers of the lots regarding the maintenance of 
the roads in the subdivision. They made statements in both the property 
reports submitted to HUD and marketing materials provided to prospective 
purchasers that the development’s roads would be maintained by the 
developer until they were accepted by the county. However, the developer 
did not maintain the roads and the roads were not accepted by the county.
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Hawk’s Bluff

• Issues: 
• Specifically, the consent order states that the ILSA property reports 

“contained false statements regarding the ongoing maintenance of the roads 
in the Development.” This violated ILSA section 1703(a)(1)(C), which makes it 
unlawful to “sell or lease any lot where any part of the statement of record 
or the property report contained an untrue statement of a material fact or 
omitted to state a material fact required to be stated therein pursuant to 
sections 1704 through 1707 of this title or any regulations thereunder.” 

• Further, the consent order states that the developer “falsely represented to 
purchasers and prospective purchasers that the roads in the Development 
would be maintained by the seller until they were accepted by [the county].” 
This violated ILSA section 1703(a)(2)(B), which makes it unlawful to “obtain 
money or property by means of any untrue statement of a material fact, or 
any omission to state a material fact necessary in order to make the 
statements made (in light of the circumstances in which they were made and 
within the context of the overall offer and sale or lease) not misleading, with 
respect to any information pertinent to the lot or subdivision.”
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Hawk’s Bluff

• Resolution: 
• Both the developer and the individuals admitted liability for the alleged 

conduct. Under the terms of the consent order, the developer must repair 
the development’s roads so that they satisfy the requirements established in 
an engineering report to be prepared by an independent consultant. 
Although civil money penalties of $1,000 for each violation up to a maximum 
of $1 million are permitted under ILSA, none were assessed in this 
enforcement action.

• Recommendations: 
• Property developers subject to ILSA should closely examine the 

representations that they make in their property reports as well as their 
marketing materials to ensure that they do not contain misstatements or 
misrepresentations that could open the door to potential rescission claims, 
CFPB enforcement actions, or consumer rescission or class action claims.
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2013 Consent Order with 3D Resorts-
Bluegrass LLC

• Summary:
• The CFPB publicized its enforcement action on December 3, 2013.  The CFPB 

named the Kentucky developer and entered into a consent order with the 
trustee for the developer on November 29, 2013 as the developer had filed a 
bankruptcy petition on November 16, 2011.

• The developer began development of a resort property including “a golf and 
recreation facility with hundreds of individual lots spread over several 
different development phases“ in late 2008, began marketing and selling lots 
by February 2009, provided financing for the sales of lots and filed with the 
Department of Housing and Urban Development a Property Report dated 
February 26, 2009.  The developer filed an amendment in January 2010 
including a new Property Report dated January 13, 2010.  The developer 
made “material changes to the January 13, 2010 Property Report” in March 
of 2010 without filing it with HUD, but the new property report kept the 
January 13, 2010 date and was distributed to purchasers as the official 
property report.
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3D Resorts-Bluegrass LLC

• Summary:
• The consent order stated that all three versions of the Property Report 

contained “untrue statements of material face or omits material facts, which 
are set forth in the Notice of Charges.”  It further stated that these 
misrepresentations pertained to “the infrastructure and amenities available 
to the lot or on the Resort Property to induce consumers to purchase lots on 
the Resort Property” and were knowing and material.

• The consent order further states that HUD had served a suspension notice on 
the developer on or about April 19, 2011 on the grounds that the January 
2010 filing was “deficient in certain material respects.”  The suspension 
notice prohibited the developer from selling or leasing any lot until the filing 
was amended and the notice lifted.  The developer continued to market and 
sell lots after the date of the notice.

62



3D Resorts-Bluegrass LLC

• Issue: 
• In addition, the developer failed to comply with registration and filing requirements 

under ILSA including the requirement to file annual reports on sales within thirty days 
of the annual anniversary of and financial statements each year after the effective date 
of a filing.  Reports were not filed in March of 2010 or March of 2011 and statements 
were not filed for 2010, 2011 and 2012.  

• The developer also failed to amend its filing when it hired an agent in October 2010 
and failed to amend its filing when its general store burned down in February of 2010.  
Material changes are required to be disclosed within 15 days.
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3D Resorts-Bluegrass LLC

• Resolution:
• The consent order included a cease and desist from “engaging in interstate land 

sales and any other activity governed by ILSA.”
• The consent order also included a judgment for equitable monetary relief and the 

developer was ordered to pay affected purchasers for the harm identified in the 
consent order.  However the consent order noted the demonstrated inability to 
pay by the developer and suspended the payment of the judgment for equitable 
relief upon the developer’s withdrawal of its objection to the CFPB’s proof of 
claim in the bankruptcy case and allowing an unsecured claim of $500,000 in the 
case with any distributions to be deposited in a fund to be used to provide 
redress.

• $1 in civil money penalties was also awarded.  The rights of affected purchasers 
were not affected in any way.

• Recommendations:
• Property developers subject to ILSA should update their  filings and property 

reports upon changes to ensure that they do not contain misstatements or 
misrepresentations that could open the door to potential claims or CFPB 
enforcement actions.  Property developers should also make all of the required 
reports and financial disclosures.

• In this enforcement action, there were clear violations for the CFPB to pursue.
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Private Litigation
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Developer Nightmare

Nahigian v. Juno-Loudoun, LLC

(677 F.3d 579, 4th Cir., May 1, 2012).

• Summary: Purchaser sought rescission on a 2007 Virginia lot 
purchase for misrepresentations in state court.  Developer removed 
to federal court.  Between purchase and rescission action, Ritz-
Carlton terminated its management of the amenities.  Developer did 
not register with HUD.

• Issue: Whether developer could stack exemptions and whether 
failure to disclose absence of long-term management agreement 
with brand was objectively material.

• Resolution: District court granted summary judgment to purchaser 
and both parties appealed, purchaser on issue of prejudgment 
interest.  Appeals court affirmed summary judgment and awarded 
interest.
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Nahigian

• Here developer tried to stack the sales to builders exemption and the under 
100 lot exemption.  The appeals court held that the developer could not 
count lots for future sales to builders towards that exemption when 
determining if it met the under 100 lot exemption.  Stacking exemptions 
attempts will be strictly reviewed and conditions must be satisfied up front 
and not in the future.

• Developer had disclosed that a management agreement with brand will be 
entered in the future, but courts held that failure to disclose ability to 
terminate management was material.  Brand management of project 
amenities warrant disclaimers that brand is not endorsing project and there 
is not guarantee of no long-term involvement.
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Common Promotional Plan

• Common name
• Common marketing
• Common sales office
• Common agents in a coordinated effort
• Coordinated sales brochures
• Common model homes
• Duplicated covenants
• Non-arms length transaction
• Common ownership
• Common officers or directors
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Paniaguas v. Aldon Cos.
2006 WL 2568210 (N.D. Ind. 2006) 

Common promotional plan:

• Common name

• Common promotion

• Common sales office

• Common model homes

• Duplicated covenants
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Orsi v. Kirkwood
999 F.2d 86 (4th Cir.1993)

No common promotional plan:

• Arms length transaction

• No common financial interest

• No common officers or directors

• No coordinated sales brochures
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Grove Towers, Inc. v. Lopez
467 So.2d 358 (3rd DCA Fla. 1985)
rev. den. 480 So.2d 1294

• Developer planned a 108 unit condo project

• Contracted with buyer

• Developer changed the plan to 98 units by combining some units

• “As long as appellant wanted the option to build 108 units, it was 
obligated to comply with ILSA.”
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N & C Properties v. Windham
582 So.2d 1044 (Ala. 1991)

• Developer retained the option to build the second 
phase and included the second tower in visuals.

• Second tower units were not formally offered for sale 
and were not advertised.

• Court: “the two phases were to be treated as part of 
a common promotional plan.”
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Developer or Agent

“Developer” means any person who, directly or indirectly, sells, leases, 
offers or advertises any lots in a subdivision

An “agent” is “any person who represents, or acts for or on behalf of, a 
developer 

• There must be “privity”

• Brands need to be careful

• Participation in negotiations

• Controlling person over sales efforts

• “Fraudulent planners and profit makers”
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Barker v. Hostetter
2014 WL 1464319 (ED Pa. 2014)

• Defendant sold lots to an unrelated third party to build homes

• Defendant published a statutory Public Offering Statement 
identifying it as the subdivision developer

• The POS was sufficient to make Defendant the “developer” for 
ILSFDA

Aggregated lots in 3 subdivisions:

• Lots and homes in all 3 developments being sold by the same parties

• Some potential buyers in one development were brought to one of 
the other developments to view it

• Some closings for one development occurred in offices in the other 
development.

74



Adequacy of Description
Section 1703(d)(1)

• The description of the lot in the contract must be “in a form 
acceptable for recording.”

• Bacolitsas v. 86th & 3rd Owner, LLC, 2010 WL 3734088 (S.D.N.Y. Sept. 
21, 2010), and Berkovich v. Vue-North Carolina, LLC, 2011 WL 
5037124 (W.D.N.C Bacolitsas. Oct. 24, 2011) held that the form of 
description needed to be one that was immediately recordable, 
meaning if the condominium did not (or could not) legally exist when 
the purchase contract is signed, the contract is revocable.

• Bacolitsas was overturned on appeal (702 F.3d 673 (2d Cir. 2012)), 
but Berkovich was not appealed.

• Taplett v. TRG Oasis (Tower Two), Ltd., 755 F.Supp.2d 1197 (M.D. Fla. 
2009) agrees with the 2nd Circuit decision.
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Section 1703(d)(1)

In Bacolitsas, the identifying information included as part of the 
contract was:

• A draft declaration

• All of the information necessary to establish a condominium under 
New York law

• The apartment was identified by a unique unit number, a building 
plan locating the unit and the direction it faced, and a floor plan with 
dimensions and locations of rooms and windows.
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Section 1703(d)(1)

In Berkovich, you had:

• North Carolina condo development

• Registered with HUD under ILSA

• Contract for purchase executed before construction was 
completed

• Contract signatures were not notarized

• NC Condo Act requires legal description to include 
recording data of the declaration

• Declaration cannot legally be recorded until construction is 
substantially completed
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Section 1703(d)(1)

• “A contract of sale without a recordable legal description is 
permissible”

• “But the permissibility of pre-construction condominium sales is not 
at issue. The issue is whether such a sale triggers a two year 
revocation right.”

• “Section 1703(d) allows the purchaser two years to revoke the 
contract in this situation.”
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2-Year Promise to Build/Completed Lot
Section 1702(a)(2)

Full exemption
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Cruz v. Leviev Fulton Club, LLC,
711 F.Supp.2d 329 (S.D.N.Y. 2010).

The developer must make a contractual “promise.”  It 
is not sufficient to estimate or anticipate a construction 
completion date, or merely make the buyer’s 
obligations contingent on a two-year completion date 
being met.  
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Lopez v. TRG-Brickell Point West, Ltd.
2009 WL 1456340 (S.D. Fla. May 22, 2009)
Pellegrino v. Koeckritz Dev. Of Boca Raton

2008 WL 6128748 (M.D. Fla. July 10, 2008)

The ILSA exemption is not lost just because 
construction takes more than 2 years to complete.  
There is only a breach of contract claim under contract 
law, and the claim is only by affected buyers.
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Unconditional Obligation

Dalzell v. Trailhead Lodge at Wildhorse Meadows, LLC, Civil No. 09-cv-
02614-REB-KLM, 2010 WL 4932682 (D. Colo. November 30, 2010). 

A provision in a contract obligating the developer to build within two 
years that allows termination of the contract by the developer if there 
is a substantial casualty does not qualify the contract for an exemption 
from ILSA.
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Force Majeure

• Why risk including language that your client may never need but that, if 
challenged, will give a rescission right to all purchasers?

The date for completion may be extended by reason of delays incurred by 
circumstances beyond Seller's control, such as acts of God, war, civil unrest, 
imposition by a governmental authority of a moratorium upon construction 
of the Unit or providing of utilities or services which are essential to such 
construction, casualty losses or material shortages or any other grounds 
cognizable in Florida contract law as impossibility or frustration of 
performance, including, without limitation, delays occasioned by wind, 
rain, lightning and storms.

Quoted and disapproved in Harvey v. Lake Buena Vista Resort, LLC, 568 
F.Supp.2d 1354 (M.D. Fla. 2008), aff’d, 306 F. App’x 471 (11th Cir. 2011)
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Force Majeure

• A simple, safe clause:
subject, however, only to delays caused by matters which are legally 
recognized as defenses to contract actions in the jurisdiction where the 
Building is being erected.

Quoted in Stefan v. Singer Island Condominiums Ltd., 2009 WL 426291 
(S.D.Fla. Feb. 20, 2009).  See similar language in Jankus v. The Edge Investors, 
L.P., 619 F.Supp.2d 1328, S.D. Fla. 2009).

• More detailed and good language, at least in the 11th Circuit:
Seller shall not be responsible for any delay caused by acts of God, weather 
conditions, restrictions imposed by any governmental agency, labor strikes, material 
shortages or other delays beyond the control of the Seller and the completion and 
occupancy date shall be extended accordingly.

Quoted in Stein v. Paradigm Mirasol, LLC, 586 F.3d 849 (11th Cir.2009)

84



Obligation to Build

The obligation runs two years from the date that the purchaser signs 
the contract, Long v. Merrifield Town Center LP, 611 F.3d 240 (4th Cir. 
2010), not two years “from the effective date” or “from the seller’s 
acceptance of this contract.”  

Seller agrees to substantially complete construction of the Unit, in the manner specified 
in this Agreement by a date no later than two (2) years from the date Buyer signs this 
Agreement.

Quoted in Stefan v. Singer Island Condominiums Ltd., 2009 WL 426291 
(S.D.Fla. Feb. 20, 2009). 
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Construction Remedies

Buyer may commence an action to recover only actual and 
direct damages (out-of-pocket amounts actually paid by Buyer 
to third parties). Under no circumstances may Buyer seek or 
be entitled to recover any special, consequential, punitive, 
speculative or indirect damages, all of which Buyer specifically 
waives, from Seller for any breach by Seller of its obligation 
under this Agreement or any representation, warranty or 
covenant of Seller hereunder.

Quoted with approval in Stein v. Paradigm Mirasol, LLC, 
586 F.3d 849 (11th Cir. 2009)
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Construction Remedies

• Ndeh v. Midtown Alexandria, LLC, 300 Fed. Appx. 203 
(4th Cir. 2008) – quoted remedies of damages or 
contract termination were not stated to be exclusive, 
therefore specific performance was not negated

• Hardwick Prop. Inc. v. Newbern, 711 So.2d 35 (1st DCA 

Fla. 1998).  Consequential/special damages waived.

• Rosenstein v. The Edge Investors, L.P., Case No. No. 07-
80903CIV-MIDDLEBR, 2009 WL 903806 (S.D. Fla. March 30, 
2009).  No lis pendens may be recorded.
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Savings and Severability Clauses

Jankus v. The Edge Investors, L.P., 619 F.Supp.2d 1328, S.D. Fla. 2009), 
approved the following language:

The following sentence will supersede and take precedence over anything else in 
this Agreement, which is in conflict with it: If any provisions serve to: (1) limit or 
qualify Seller's substantial completion obligations as stated in Section 7, or (2) 
limit Buyer's remedies in the event that such obligations are breached, or (3) 
grant Seller an impermissible grace period, and such limitations or qualifications 
are not permitted if the exemption of this sale from the Interstate Land Sales Full 
Disclosure Act pursuant to 15 U.S.C. 1702(a)(2) is to apply or this Agreement is to 
be fully enforceable, then all those provisions are hereby stricken and made null 
and void as if never part of this Agreement.
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Dubois v. Home Dynamics Murano
Case No. 07-61082-CIV (SD Fla 2007)

Defendant argues, however, that the 
severability clause of the contract 
preserves the ILSA exemption.  The Court 
agrees.  Severability is a matter of state 
contract law.
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Ryan v. WCI Communities, Inc, 2008 WL 2557541 (N.D. Fla. June 23, 
2008) approved the following language:

It is the intention of the parties that this sale qualify for the exemption provided 
by 15 U.S.C. Section 1702(a)(2), and nothing contained in this Residence 
Purchase Contract shall be construed or operate so as to any obligations of Seller 
or rights of Purchaser in a manner which would render said exemption 
inapplicable.
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Anticipating Exemptions

• Bodansky v. Fifth on the Park Condo, LLC, 635 F.3d 75 (2d Cir. 2011)

• Gentry v. Harborage Cottages-Stuart, LLLP, 654 F.3d 1247 (11th Cir. 2011)

• Nahigian v. Juno-Loudoun, LLC, Nos. 10–2198, 10–2231, 10–2373, 2012 WL 
1511815 (4th Cir. 2012)

• Nickell v. Beau View of Biloxi, L.L.C., 636 F.3d 752 (5th Cir. 2011)
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Bodansky v. Fifth on the Park Condo, LLC 732 
F.Supp.2d 281 (SDNY 2010)

• 160 condo project in NYC

• No evasion issue; developer did not know about ILSFDA

• Fewer than 100 units sold before construction was completed

• Pre-set plan is not necessary “as long as all lots sold above the 99 
non-exempt lots maximum will be covered by a[n] exemption.”

• Exemptions must exist at the time of  contract

• This allows buyers to make an informed decision

• Revocation is tied to date of contract; tying the exemption to a long-
future date “would be of limited value.”
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Nickell v. Beau View of Biloxi, L.L.C.
636 F.3d 752 (5th Cir. 2011)

• 4 towers planned with 100+ units in each

• July 2005 contracts; Aug. 2005 Katrina; Nov. 2007 Plaintiffs closed; 
June 2008 demanded rescission

• Developer argued it planned to sign 90 contracts, and then sign 22 
contracts with obligation to construct within 2 years

• Held: Exemption was not available at the time of sale
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First Global Corp. v. Mansiana Ocean Residences, LLC
Case No. 09-21092-Civ, 2010 WL 2163756 
(S.D. Fla. May 27, 2010)

• 135 units planned

• There were more than 100 units which were not exempt at the time 
of contract

• “the relevant number is the number of units communicated by the 
developer to the buyer and the purchasing public”

• No evidence that the project “would meet” the exemption 
requirements.

94



Property Report Deficiencies

• Burns v. Duplin Land Development, Inc., 621 F. Supp. 2d 292, 
304-6 (E.D.N.C. 2009)
• Purchasers filed suit against developer because property report 

omitted lots’ flood plain status.
• Purchasers knew lot was in flood plain.
• The purchase contract stated that lot was in a flood plain.
• Declaration stated that lot was in a flood plain.

• Purchasers were able to rescind the contract because 
property report contained untrue statement.  Did not matter 
that purchasers knew information or relied upon property 
report.
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Property Report Deficiencies

• Keefe, et al. v. Base Village Owner, LLC, Case No. 09 CV 
273, Pitkin County District Court (March 30, 2011)
• The court held that the property report that was provided to 

potential purchasers contained misleading material 
information.

• Because the statute prohibits untrue statements of material 
facts in the property report, the court held that reliance in 
not an element of that particular claim. 

• Whether or not a potential purchaser even reads the 
property report, if the property report contains a false or 
potentially misleading statement of material fact, the 
purchaser may be able to rescind the contract.
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Property Report Deficiencies
Rai v. WB IMICO Lexington Fee, LLC, 802 F3d 353 (2nd Cir. Ct. 
App. Sept. 21, 2015)

• Purchasers of condominiums sued to rescind their purchase 
agreements and recover deposits.  Developer 
counterclaimed for breach of contract and sought 
declaratory judgment that it could retain deposits  

• Is furnishing property report to purchaser’s attorney 
sufficient for ILSA’s mandate for property report to be 
furnished to purchaser and whether failure to include tax lot 
number in agreement violated ILSA?

• Appeals court held that furnishing property report to 
designated attorney for the purchaser was sufficient to 
meet developer’s obligations under ILSA and that failure to 
include tax lot number did not violate ILSA if description of 
unit given to purchaser was adequate.
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Disclosure Failure Cases

Plaza Court, L.P. v. Baker, 2009 WL 1809921 (5th DCA Fla. 2009).

Murray v. Holiday Isle, 2009 WL 857406 (S.D.Ala. 2009).

Venezia v. 12th Division Properties, LLC, 2009 WL 2366417 (M.D.Tenn. 
2009).

Taylor v. Holiday Isle, LLC, 2009 WL 455439 (S.D.Fla. 2009).
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Statute of Limitations

Section 1711(b)

No action shall be maintained under section 1709 to 
enforce a right created under subsection (b), (c), (d), 
or (e) of section 1703 unless brought within three 
years after the signing of the contract or lease, 
notwithstanding delivery of a deed to a purchaser.
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Limitations Cases

Ali v. Royal Palm Miami Holdings, LLC, 2009 WL 959913 (S.D. Fla. 2009).

Orsi v. Kirkwood, 999 F.2d 86, 89 (4th Cir. 1993). 

Taylor v. Holiday Isle, LLC, 2009 WL 455439 (S.D.Fla. 2009).

Tait v. 430 Hibiscus, 2008 WL 2222945 (S.D. Ala. 2008).

Bush v. Bahia Sun Associates, 2009 WL 963133 (M.D. Fla. 2009).
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Rescission Period
2 years to rescind; 3 years to sue

• Taylor v. Holiday Isle, LLC, 561 F.2d 1269 (S.D. Ala. 2008)

• Venezia v. 12th Division Properties, LLC, 679 F.Supp.2d 842 (M.D.Tenn. 
2009)

• Bush v. Bahia Sun Assoc., L.P., 2009 WL 963133 (M.D. Fla. April 8, 2009)

• Veneklase v. Bridgewater Condos, L.C., 670 F.3d 705 (6th Cir. 2012)
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Taylor v. Holiday Isle, LLC
2008 WL 2222945 (S.D. Ala. 2008) 

“a plaintiff’s rescission claim requires compliance with 
both §1703(c)’s two-year limit for exercising the right 
of rescission and §1711(b)’s three-year limit for filing 
suit based on the seller’s refusal to honor said 
rescission.“
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Ditthardt v. North Ocean Condos,
580 F.Supp.2d 1288 (S.D. Fla. 2008)

• Distinguishes claims under 1703(b) from 1703(c) and 
(d)

• “If the three-year general limitations period applied 
to rescissions claims brought under 1703(c) and 
1703(d), the general mention in those subsections of 
a two-year period would be effectively meaningless

• Rescission claims pursuant to 1703(c) and 1703(d) 
must be brought within two years of the date of 
signing.
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Pugliese v. Pukka Dev., Inc.
550 F.3d 1299 (11th Cir. 2008)

• Section 1703(b) and (d) apply when a contract for the 
sale of a lot is “not exempt under §1702” 

•No distinction between §1702(a) and (b)
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Equitable Extension and
Tolling Cases

• Cook v. Deltona Corp., 753 F.2d 1552 (11th Cir. 1985), equitable 
tolling possible for the 2-year period, but not the 3-year period

• Werdmuller von Elgg v. Carlisle Devel., No. 6:09-cv-132-Orl-31KRS, 
2009 WL 961144 (M.D. Fla. April 7, 2009)  no equitable extension

• Plant v. Merrifield Town Center L.P., 711 F.Supp.2d 576 E.D. Va. 
2010) equitable rescission

• Nu-Chan, LLC v. 20 Pine Street LLC,  No. 09 Civ. 00477(PAC), 2010 
WL 3825734 (S.D.N.Y. Sept. 30, 2010) equitable rescission

• Pigott v. Sanibel Devel., LLC, 576 F.2d 1258 (S.D. Ala. 2008).

• Veneklase v. Bridgewater Condos, L.C., 670 F.3d 705 (6th Cir. 2012) 
equitable rescission

• Nahigian v. Juno-Loudoun, LLC, 677 F.3d 579 (4th Cir. 2012) 
equitable rescission
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Beaver v. Tarsadia Hotels
2014 WL 3002297 (SD Cal. 2014)

ILSFDA does not preempt state laws

• California Unfair Competition Law

• Incorporates other state and federal laws as bases for claims under 
UCL, including ILSA violations

• UCL statute of limitations is 4 years

• ILSA does not completely pre-empt state laws

• ILSA 3 year statute of limitations irrelevant to UCL claims
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Thank You

Dana Goldman

dgoldman@shutts.com

Judyann M. Lee

jlee@mcmillanmetro.com

Andrew J. Perel

andrew.perel@troutman.com
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