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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.
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SPEAKER:
Mark Garbowski is an attorney in the Insurance Recovery group in 
Anderson Kill's New York office. Mark's practice concentrates on 
insurance recovery, exclusively on behalf of policyholders, with 
particular emphasis on professional liability insurance, directors and 
officers insurance, fidelity and crime-loss policies, internet and high-
tech liability insurance issues.

Mark is also a member of Anderson Kill's Financial Services insurance 
coverage group which serves its clients in that industry, including 
broker/dealers, commercial banks, investment advisors, hedge funds, 
mutual funds and other financial institutions. In addition, Mark is 
active in the firm's settlement and alternative dispute resolution 
adjunct to its insurance coverage litigation practice. In that context he 
develops computerized insurance allocation models for long-tail 
claims and other complex insurance models.

Before joining Anderson Kill, Mark practiced general commercial 
litigation with experience in the areas of products liability and 
securities litigation.

Mark frequently publishes articles and is editor-in-chief of Anderson 
Kill's Policyholder Advisor.

Mark Garbowski, Esq.
Shareholder
Anderson Kill

(212) 278-1169
mgarbowski@andersonkill.com
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PLANNING A CLAIM AGAINST INSURANCE 
OF A DEFUNCT COMPANY

➢ Gather Information

➢ Address Choice of Law

➢ Be Mindful Of Deadlines

➢ Consider Applicable Deductibles and Retentions

➢ Pick Forum

➢ Follow Applicable Procedures



38
100211650v1  © 2019 Anderson Kill  P.C.  All Rights Reserved.

GATHER INFORMATION

➢ Corporate History

➢ Pre-Dissolution Court Rulings

➢ Policies
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CHOICE OF LAW

➢ Law Applicable to Validity of Claim Post Dissolution

➢ State of Incorporation

• Related companies

• Place of Business

• Location(s) When Policies In Effect 
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DEADLINES

➢ Relevant Orders from Bankruptcy or Dissolution 
Proceedings

➢ Dissolution Law of Applicable State

➢ General Limitations Periods, statutory or otherwise, still 
apply

➢ Model Business Corporation Act

• Major variations state to state

➢ No deadlines in Alaska, California, Delaware, New Jersey1

1. All state law references as of recent research.  Be sure to update.
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DEADLINES: NORTH CAROLINA

➢ Corporation may provide notice to known claimants 
and set deadline no sooner than 120 days.  N.C. Stat. 
§ 55-14-06. 

➢ Corporation may publish notice in newspaper and 
provide that claims barred unless a proceeding is 
commenced within 5 years. N.C. Stat. 55-14-07.

➢ 55-14-08 provides for enforcement against insurance.
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DEADLINES: ARIZONA

➢ Mostly the same as North Carolina

➢ Corporation may provide notice to known claimants 
and set deadline no sooner than 120 days. ARS § 10-
1406 

➢ Corporation may publish notice in newspaper and 
provide that claims barred unless a proceeding is 
commenced within 5 years. ARS § 10-1407.

➢ No mention of enforcement against insurance.
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DEADLINES: WASHINGTON

➢ Claims must be brought within 3 years of dissolution. 
Wash. Bus. Corp. Act § 23B.14.340 

➢ Assorted provisions regarding notice during course of 
dissolution



44
100211650v1  © 2019 Anderson Kill  P.C.  All Rights Reserved.

DEADLINES AFTER BANKRUPTCY

➢ Statutory schemes, by nature, apply to dissolutions

➢ After Chapter 7 bankruptcy, corporations are effectively non-
existent or defunct: “[T]he continued existence or discharge of 
a Chapter 7 corporate debtor's liabilities [is] "irrelevant" 
because “the corporation becomes defunct….” [A]lthough 
federal bankruptcy law cannot effect the actual legal 
dissolution of a corporation incorporated under state law, it 
can and does operate to effectively end the corporation's real-
world existence.” 

➢ United States Dismantlement Corp. v. Jeffrey M. Brown Assocs., 
2000 U.S. Dist. LEXIS 5347, at *9 (E.D. Pa. Apr. 12, 2000)
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DEDUCTIBLES AND RETENTIONS

➢ Policy Provisions

➢ Application to Defense/Indemnity

➢ “Bankruptcy or insolvency of the insured or of the 
insured's estate will not relieve us of our obligations 
under this Coverage Part.”

➢ Can insurance company withhold deductible?
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FORUM FOR SUIT

➢ Direct Action 

• Statute

• Policy Provision

➢ Choice of Law

➢ Jurisdiction over both nominal defendant and 
insurance company
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PROCEDURES

➢ Obtain judgment from defunct policyholder before 
enforcing against insurance company

➢ If service on defunct company is impossible, it mat be 
possible to serve insurance company as real party in 
interest. Germain v. A.O. Smith Water Prods. Co., 981 
N.Y.S.2d 635 (Sup. Ct. New York County 2013)



Insurers' Obligations to 
Defunct Insureds

Tacie H. Yoon
November 20, 2019



Insurer’s Rights and Duties Depend on Specific 
State Law

• The legal status of the insured based on applicable state law must be 
considered

– Under California law, a corporation that is suspended (e.g., for non-payment of 
taxes) may not prosecute or defend any suit in a California state court.  See Cal. 
Rev. & Tax. Code § 23301.

– In order to assert any defenses on behalf of the insured (and protect the insurer’s 
interests), an insurer must intervene and become a party in its own name.

– Arguably, under those circumstances, the insurer should not be subject to any 
claims of bad faith, because only the insurer’s assets are on the line. 

• State statutes applicable to ability of dissolved corporations to sue or be 
sued also vary

– Notice requirements

– Time limit to bring suits

Crowell & Moring | 49



Insurer’s Concerns when Insured is Non-
Operating

Crowell & Moring | 50

• Lack of notice of claims may prejudice the insurer 

– Default judgments may be entered

• Encourage cooperation by the insured, if possible

– Make arrangements for the insurer or its agent to receive service of process to 
avoid the possibility of default judgments

– Collect and safeguard documents that are necessary to defend claims

– Make arrangements for someone to serve as a corporate representative to sign 
pleadings, verify discovery responses, appear at depositions, etc.

• Lost or missing policies

– Identify other insurers on the risk

– Consider hiring an insurance archeologist to search for other insurers who may 
also be on the risk



Defending an Insured in Bankruptcy

• Bankruptcy filing stays all litigation against the insured absent a court order 
granting relief from the automatic stay.  See 11 U.S.C.  § 362(a).

– Purpose of the stay is to give the debtor “breathing room” to deal with creditors 
and focus on the bankruptcy case.

– Therefore, while insured is in bankruptcy, there should be no defense obligations 
or expenses for underlying litigation.

– Insurer may need to remind insured to comply with its duty to cooperate, 
including by seeking to enforce the automatic stay/oppose motions for relief from 
the automatic stay.

• The debtor is also granted a period of time during which no one other than 
the debtor may propose a plan of reorganization.  See 11 U.S.C. § 1121(b).

Bankruptcy Filing Affords Several Important Protections
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Defending an Insured in Bankruptcy

• In a Chapter 11 case (reorganization or orderly liquidation), the debtor -in-
possession continues to handle its operations (if any) and the property of 
the debtor’s estate.

• Insurance may often be the estate’s most valuable asset, especially in mass 
tort cases.  See In re Edgeworth, 993 F.2d 51, 55 (5th Cir. 1993) (“courts are 
generally in agreement that an insurance policy will be considered property 
of the estate” and “[a]ny rights the debtor has against the insurer, whether 
contractual or otherwise, become property of the estate”).

• However, if insurance is the debtor’s only asset, the bankruptcy court may 
dismiss the case, finding that there are no assets to be administered.

• Claimants must file a proof of claim by a bar date set by the court.

– Insurers that are owed deductibles, SIRs, retro premiums or other amounts should 
file a proof of claim.  Claims can be liquidated or contingent.

Chapter 11
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Defending an Insured in Bankruptcy (cont.)

• In a Chapter 7 case (liquidation), the debtor ceases operations and a trustee 
will be appointed to handle the estate, marshal assets, and pay creditors.

• The Chapter 7 Trustee may seek to negotiate settlements with insurers in 
order to obtain proceeds to pay creditors.

• In run-of-the-mill Chapter 7 cases, it is common for the bankruptcy court to 
lift the automatic stay to allow claims to proceed in order to access 
insurance.

• But, that is less common in mass tort cases, where insurance may be 
inadequate.

• Insurer’s ability to defend claims may be hindered by absence of insured 
and employees with knowledge; Trustee is unlikely to have sufficient 
knowledge to provide meaningful cooperation.

Chapter 7
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Asbestos Bankruptcy

• § 524(g) of the Bankruptcy Code (11 U.S.C. § 524(g)) 

– Based on the seminal Johns-Manville bankruptcy case.  In re Johns-Manville Corp., 
68 B.R. 618, 622 (Bankr. S.D.N.Y. 1986), aff’d 78 B.R. 407 (S.D.N.Y. 1987), aff’d 843 
F.2d 636 (2d Cir. 1988).

– Channels all present and future asbestos claims to a trust for payment

– Permanently enjoins assertion of all such present or future claims against the 
reorganized debtor and certain other protected parties, including insurers.  

• The 524(g) injunction is by statute unalterable and invulnerable to collateral 
attack. 

Trust/Injunction Mechanism Under § 524(g) 
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Asbestos Bankruptcy (cont.)

• In order to obtain protection under § 524(g), insurers must make a 
contribution to the Trust that the court determines is “fair and equitable” to 
future claimants.

• Insurers’ settlements typically  include a buy-back of the policies, to provide 
funding for the Trust.

– Under § 363, sale of debtor’s property can be “free and clear of any interest in 
such property of an entity other than the estate” if certain conditions are met.  

– The benefit of a “free and clear” sale of estate property pursuant to § 363(f) is 
that any interest in the property attaches to the proceeds from the sale, rather 
than to the property itself.  

• In addition to protecting insurers from present and future claims, a 
channeling injunction also typically protects insurers from claims such as 
indemnification or contribution claims.

Insurer Protection Under § 524(g) and § 363(f)
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Asbestos Bankruptcy (cont.)

• The bankruptcy court appoints a legal representative for unknown future 
claimants (a “Future Claimants Representative” or “FCR”).

• An official committee of current asbestos claimants is established, which 
normally is controlled by asbestos claimants’ counsel (the “Asbestos 
Claimants’ Committee” or “ACC”).

• In many, if not most cases, the Debtor, ACC, and FCR jointly propose a plan 
of reorganization, so insurers seeking to obtain § 524(g) protection need to 
negotiate with the ACC and FCR, as well as the Debtor/Insured.

Procedures Under § 524(g)
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Asbestos Bankruptcy (cont.)

• To obtain relief under § 524(g), the debtor must continue to operate a 
business (the “going concern” requirement).

• The debtor must actually have an on-going business that will generate 
revenue “to make future payments into the trust to provide an ‘evergreen’ 
funding source for future asbestos claims.”  See In re Combustion Eng’g, Inc., 
391 F.3d 191, 248 (3d Cir. 2004).

• Some debtors have satisfied the going concern requirement by purchasing 
other businesses or merging the non-operating debtor into another 
business.  

– In re The Flintkote Company and Flintkote Mines Limited, No. 13-cv-00227 (D. Del. 
July 10, 2014) (debtor intended to operate fast food restaurants)

– In re Thorpe Insulation Co., (Thorpe proposed to merge with co-debtor, a 
commonly-owned operating company alleged to be a successor-in-interest for 
Thorpe’s asbestos liabilities)

Trust/Injunction Mechanism Under § 524(g) 
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Other Claims Addressed Through Bankruptcy

• Bankruptcy filings to address sexual abuse claims against religious and other 
non-profit organizations are on the rise

– Catholic dioceses

– USA Gymnastics

– Potentially, the Boy Scouts of America

• Talc Claims – In re Imerys Talc America, Inc., Case No. 19-10289 (Bankr. D. 
Del.)

• Wildfires – In re PG&E Corp., Case No. 19-20088 (Bankr. N.D. Cal.)

• Relief includes channeling such claims to a trust for payment along with an 
injunction against present and future claims pursuant to § 105(a). 

• Similar to asbestos claims, a committee representing present claimants and 
a legal representative for unknown future claimants are appointed.

Sexual Abuse Claims and Other Mass Tort Claims
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Bankruptcy Discharge 

• Bankruptcy discharge bars “the commencement or continuation of an 
action . . . to collect, recover or offset any [discharged] debt as a personal 
liability of the debtor.”  See § 524(a).

– Discharge injunction bars “claims” under § 101(5) of the Bankruptcy Code that 
arose pre-petition.

– Party challenging the discharge bears the burden of proof.

• Proceeding to determine dischargeability of a debt must be brought as an 
adversary proceeding (i.e., an action initiated by the filing of a complaint 
rather than a motion). See Bankruptcy Rule 7001(6).  

• Bankruptcy discharge does not affect the liability of any other entity for 
such debt, including a debtor’s insurers.  See § 524(e).

– Suit brought against a discharged debtor as a nominal defendant in order to 
access debtor’s insurance violates the discharge injunction, if it imposes financial 
burdens on the former debtor, such as payment of SIRs or defense costs.
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Tacie graduated from Yale University with a B.A. in History, 
and received her J.D. from Boston College Law School.
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crowell.com
Crowell & Moring LLP is an international law firm with approximately 
550 lawyers representing clients in litigation and arbitration, 
regulatory, and transactional matters. The firm is internationally 
recognized for its representation of Fortune 500 companies in high-
stakes litigation, as well as its ongoing commitment to pro bono
service and diversity. The firm has offices in Washington, D.C., New 
York, Los Angeles, San Francisco, Orange County, London, and 
Brussels. 

© Crowell & Moring LLP 2019

Attorney advertising. The contents of this briefing are not intended to serve as 
legal advice related to any individual situation. This material is made available by 
Crowell & Moring LLP for information purposes only.
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