
Insurer's Duty to Indemnify: Scope, Burden 

of Proof and Evidentiary Considerations
Advocating Complex Indemnification Duty Issues From Insurer and Policyholder Perspectives

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, MAY 1, 2019

Presenting a live 90-minute webinar with interactive Q&A

Alan P. Jacobus, Partner, Selvin Wraith Halman, Oakland, Calif.

Raymond A. Mascia, Jr., Shareholder, Anderson Kill, New York



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-866-927-5568 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.

FOR LIVE EVENT ONLY



Insurer’s Duty To Indemnify:
Scope, Burden of Proof and 
Evidentiary Considerations

Panelists:

Raymond A. Mascia Jr., Shareholder, Anderson Kill P.C.

Alan Palmer Jacobus, Partner, Selvin Wraith Halman LLP



Why Is This Topic Important?

• Parties’ focus is often on the duty to defend, 
but the duty to indemnify is also important.

• The legal analysis for the duty to indemnify is 
different than the analysis for the duty to 
defend.

• Raises significant burden of proof and 
evidentiary issues.
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Topics Covered / Outline

• Duty to indemnify distinguished from the 
duty to defend.

• Evidence necessary to establish (or defend 
against) a claim for indemnity for a judgment 
or settlement.

• Application of the “larger settlement rule” in 
the D&O context and beyond.
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TOPIC 1

DUTY TO INDEMNIFY 
DISTINGUISHED FROM THE 

DUTY TO DEFEND
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The Duty To Indemnify And Duty 
To Defend Distinguished

• Both typically arise from policy language.

• Typical commercial general liability coverage 
agreement:  “We will pay those sums that the 
insured becomes legally obligated to pay as damages 
because of ‘bodily injury’ or ‘property damage’ to 
which this insurance applies. We will have the right 
and duty to defend the insured against any ‘suit’ 
seeking those damages.”
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The Duty To Indemnify And Duty 
To Defend Distinguished

• “The insurer’s duty to indemnify runs to claims that are actually 
covered, in light of the facts proved.  It arises only after liability is 
established.”  Buss v. Superior Court (Transam. Ins. Co.), 16 Cal. 4th 
35, 45–46, 939 P.2d 766, 773, 65 Cal. Rptr. 2d 366, 373 (1997) 
(internal citations omitted).

• “By contrast, the insurer’s duty to defend runs to claims that are 
merely potentially covered, in light of facts alleged or otherwise 
disclosed.  It entails the rendering of a service, viz., the mounting 
and funding of a defense in order to avoid or at least minimize 
liability.  It arises as soon as tender is made.”  Id.
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The Duty To Indemnify And Duty 
To Defend Distinguished

• Key differences:

– Analysis:  claims actually covered (duty to indemnify) 
versus claims potentially covered (duty to defend).

– Protection provided:  covered judgment or settlement 
(duty to indemnify) versus defense costs (duty to 
defend).

– Timing of duty:  upon judgment or settlement (duty to 
indemnify) versus upon tender of action (duty to 
defend).
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The Duty To Indemnify And Duty 
To Defend Distinguished

• Determining the duty to indemnify:  generally, four 
corners of complaint plus four corners of policy plus 
extrinsic evidence regarding the insured’s liability.

• “The insurer’s duty to indemnify runs to claims that 
are actually covered, in light of the facts proved.”  
Buss, 16 Cal. 4th at 45–46, 939 P.2d at 773, 65 Cal. 
Rptr. 2d at 373.

12



The Duty To Indemnify And Duty 
To Defend Distinguished

• Generally, the duty to defend is characterized as broader than the duty to indemnify.  
They are independent duties. Montgomery Ward & Co., Inc. v. Imperial Cas. & Indem. 
Co., 81 Cal. App. 4th 356, 373, 97 Cal. Rptr. 2d 44, 55 (2000).

• The duty to defend extends to the entire action, even if the action includes 
uncovered claims or allegations:

• Town of Massena v. Healthcare Underwriters Mut. Ins. Co., 98 N.Y.2d 435, 443 (2002) 
(“If any of the claims against [an] insured arguably arise from covered events, the 
insurer is required to defend the entire action.”).

• Am. Home Assurance Co. v. Port Auth. of N.Y. & N.J., 66 A.D.2d 269, 277 (N.Y. App. 
Div. 1st Dep’t 1979) (“[I]f various grounds are alleged, some within and some without 
the coverage of the policy, the insurer is bound to undertake the defense of the 
action on behalf of its assured.”).
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The Duty To Indemnify And Duty 
To Defend Distinguished

• What if the action includes  multiple defendants represented by the same law firm 
and some  of the defendants are insureds and others are not? 

• High Point Design, LLC v. LM Insurance Corp., No. 14-CV-7878, 2016 U.S. Dist. LEXIS 
12690 (S.D.N.Y. Feb. 3, 2016) (“. . . there is no support in precedent or logic by which 
an insurer’s obligation to defend its insured is steadily diminished as the insured's 
opponent in the underlying action adds parties to the insured’s side of the caption. “).

• Safeway Stores v. Nat’l Union Fire Ins. Co., 64 F.3d 1282, 1289 (9th Cir. 1995) 
(“Defense costs are thus covered by a D&O policy if they are reasonably related to 
the defense of the insured directors and officers, even though they may also have 
been useful in defense of the uninsured corporation.”).

• Raychem Corp. v. Fed. Ins. Co., 853 F. Supp. 1170, 1183 (N.D. Cal. 1994) (holding that 
defense costs are covered by D&O policies if they are “reasonably related” to the 
defense of the insured officers and directors even if the costs incurred may have also 
benefitted the defense of the uninsured corporate entity).
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The Duty To Indemnify And Duty 
To Defend Distinguished

• If there is no duty to defend does it necessarily follow that there cannot be a duty to indemnify?  

• Certain Underwriters at Lloyd's of London v. Superior Court (Powerine Oil Co., Inc.), 24 Cal. 4th 
945, 968, 16 P.3d 94, 108, 103 Cal. Rptr. 2d 672, 688 (2001) in dicta suggests so for standard 
liability policies.

• The law in other states may be different.  See Grinnell Mut. Reinsurance Co. v. Reinke, 43 F.3d 
1152, 1154 (7th Cir. 1995) (Illinois law) (dicta) (“[B]ecause of the possibility that the legal theory 
of the underlying suit may change, a conclusion that the insurer need not defend does not imply 
that it need not indemnify.  It need not indemnify on allegations found insufficient to activate a 
duty to defend, but the theory of recovery is not fixed until the case ends.”) (internal citations 
omitted); Acadia Ins. Co. v. Jacob & Martin, Ltd., 2014 WL 2217399 (N.D. Tex. May 28, 2014).

• Mt. Vernon Fire Ins. Co. v Munoz Trucking Corp., 213 F. Supp. 3d 594, 604 (S.D.N.Y. 2016) (“The 
Court recognizes that it is unusual for an insurer to potentially have a duty to indemnify, while 
being found to not have a duty to defend. Indeed, an insurer’s duty to defend is generally 
understood as being broader than its duty to indemnify.  However, the tests for each of these 
duties are distinct from one another.”).
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TOPIC 2

EVIDENCE NECESSARY TO 
ESTABLISH (OR DEFEND 
AGAINST) A CLAIM FOR 

INDEMNITY
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Evidence Necessary To Establish (Or Defend Against) a 
Claim for Indemnity

• Burden of proof

– Am. Cas. Co. v. Int’l Creative Mgmt., Inc., 2010 WL 11519591 
(C.D. Cal. Sept. 10, 2010) (insured has burden to bring claim 
within coverage).

– Collin v. Am. Empire Ins. Co., 21 Cal. App. 4th 787, 26 Cal. Rptr. 
2d 391 (1994).

– Raychem Corp. v. Fed. Ins. Co., 853 F. Supp. 1170 (N.D. Cal. 
1994) (insurer has burden that exception or limitation applies).

– State v. Allstate Ins. Co., 45 Cal. 4th 1008, 201 P.3d 1147, 90 Cal. 
Rptr. 3d 1 (2009) (dicta concerning burden of proof for 
indemnity in indivisible damage cases).
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Evidence Necessary To Establish (Or Defend Against) a 
Claim for Indemnity

• Burden of Proof for Covered vs. Uncovered Claims
– World Harvest Church v. Grange Mut. Cas. Co., No. 13AP-290, 2013 WL 

6843615 (Ohio Ct. App. Dec. 24, 2013) (burden to allocate between covered 
and uncovered claims lies with insurance company where the insurance 
company controls the defense and fails to request special verdict form).

– Am. Med. Response Nw., Inc. v. ACE Am. Ins. Co., 31 F. Supp. 3d 1087 (D. Or. 
2014) (explaining circumstances where insurance company has burden).

– Narragansett Elec. Co. v. Am. Home Assurance Co., 999 F. Supp. 2d 511  
(S.D.N.Y. 2014) (insurance company has burden of proof where it breaches 
the duty to defend).

– Automax Hyundai South LLC v. Zurich Am. Ins. Co., 720 F.3d 798 (10th Cir. 
2013) (insurance company has burden of proof where it breaches the duty to 
defend).
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• Indemnity for judgments

– Palmer v. Truck Ins. Exch., 21 Cal. 4th 1109, 1120, 988 P.2d 568, 
576, 90 Cal. Rptr. 2d 647 (1999) (jury verdict evaluated).

– Certain Underwriters at Lloyd's of London v. Superior Court 
(Powerine Oil Co., Inc.), 24 Cal. 4th 945, 968, 16 P.3d 94, 108, 
103 Cal. Rptr. 2d 672, 688 (2001) (no duty to indemnify for an 
administrative order where policy required indemnity for “all 
sums that the insured becomes legally obligated to pay as 
damages . . . .”).

– Hartford Cas. Ins. Co. v. EEE Bus. Inc., 3809817 (N.D. Cal. Nov. 
10, 2009).
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• Are parties collaterally estopped from findings in the liability action?

– “The prerequisites for collateral estoppel are ‘(1) a final 
judgment on the merits in the first action, (2) identity or privity 
among the parties in the first action and those against whom 
the estoppel is asserted, and (3) identity of the issue presented 
in the second action with one necessarily decided in the first.’ 
(Allstate Ins. Co. v. Overton (1984) 160 Cal.App.3d 843, 847, 206 
Cal.Rptr. 823.)”

Ceresino v. Fire Ins. Exch., 215 Cal. App. 3d 814, 820, 264 Cal. 
Rptr. 30, 33 (1989).
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• Are parties collaterally estopped from findings in the liability action?

– Insurer not bound? Exch. Cas. & Sur. Co. v. Scott, 56 Cal. 2d 613, 
364 P.2d 833, 15 Cal. Rptr. 897 (1961).

– Insured not bound?  Clemmer v. Hartford Ins. Co., 22 Cal. 3d 865, 
587 P.2d 1098, 151 Cal. Rptr. 285 (1978) overruled on other 
grounds by Ryan v. Rosenfeld, 3 Cal. 5th 124, 395 P.3d 689, 218 
Cal. Rptr. 3d 654 (2017).

– Insurer bound?  Bonfils v. Pac. Auto. Ins. Co., 165 Cal. App. 2d 
152, 331 P.2d 766 (1958).

– Insured bound?  Ceresino v. Fire Ins. Exch., 215 Cal. App. 3d 814, 
264 Cal. Rptr. 30 (1989).

• Can these cases be reconciled?
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• Is insurer estopped for not defending?

– Gray v. Zurich, 65 Cal. 2d 263, 279-80 (1966) (holding that insurer which 
breached duty to defend cannot argue verdict was based on an uncovered 
theory asserted in the underlying action).

– Hogan v. Midland Nat’l Ins. Co., 3 Cal. 3d 553, 566 (1970) (“Gray stands for the 
proposition that the insurer is liable whenever the trial in the underlying action 
involved a theory of recovery within the coverage of the policy and it was not 
clear whether the jury’s verdict was based upon that theory.”)

– Garamendi v. Golden Eagle Ins. Co., 116 Cal. App. 4th 694, 717, 10 Cal. Rptr. 3d 
724, 745 (2004).

– Krevolin v. Dimmick, 39 Conn. Supp. 44, 52-53 [Super. Ct. 1983) (“[I]n 
Connecticut, the failure to defend when the allegations of a third party's 
complaint fall within the coverage of the policy results in the insurer's being 
liable for the entire judgment rendered against the insured, even though the 
policy or the facts ultimately demonstrate that no indemnity is due and 
owing.”).
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

Two gating issues for settlements:

•Coverage for settlements?
– Aerojet-Gen. Corp. v. Commercial Union Ins. Co., 155 Cal. App. 4th 132, 143, 65 Cal. Rptr. 

3d 803, 811 (2007);  Thane Int’l, Inc. v. Hartford Fire Ins. Co., 2008 WL 2169643 (C.D. Cal. 
May 23, 2008); Cont’l Cas. Co. v. Soco W., Inc., 2010 WL 11507609 (C.D. Cal. May 5, 
2010); Powerine Oil Co., Inc. v. Super Ct., 37 Cal. 4th 377 (2005).

•Who is the plaintiff, and does the insurer have the burden if it is seeking 
reimbursement of a settlement funded under a reservation of rights?

– Hon. H. Walter Croskey et. al., California Practice Guide:  Insurance Litigation, § 15:305 
(When seeking reimbursement, the insurer carries the burden of showing, by a 
preponderance of the evidence, “that the settlement payments were allocable to claims 
not actually covered . . . .”).

– Navigators Spec. Ins. Co. v. Moorefield Constr., Inc., 6 Cal. App. 5th 1258, 1287 (2016) 
(“The insurer, not the insured, has the burden of proving by a preponderance of the 
evidence that ‘the settlement payments were allocable to claims not actually covered.’”).
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• Evidentiary standard for establishing indemnity coverage for settlements

– Twin Star Ventures, Inc. v. Universal Underwriters Ins. Co., 2014 WL 1092842 
(N.D. Cal. Mar. 18, 2014) (complaint evaluated:  no duty to indemnify where 
there was no potentially covered claim for duty to defend purposes). 

– Phase II Transportation, Inc. v. Carolina Cas. Ins. Co., 228 F. Supp. 3d 999, 1008 
(C.D. Cal. 2017) (complaint and settlement discussions evaluated).

– Foremost Ins. Co. v. Fick, 19 F.3d 1440 (9th Cir. 1994) (table case) (insured 
failed to meet burden with evidence at trial that settlement was covered).

• Evidence extrinsic to underlying case?
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• Is the underlying settlement agreement’s allocation enforceable?
– Phase II Transportation, Inc. v. Carolina Cas. Ins. Co., 228 F. Supp. 3d 999, 1008 

(C.D. Cal. 2017) (rejection of allocation in settlement agreement where 
complaint and settlement discussions contradicted agreement).

– Slottow v. Am. Cas. Co. of Reading, Pennsylvania, 10 F.3d 1355, 1359 (9th Cir. 
1993) (rejecting settlement agreement’s allocation agreed upon for “strategic 
reasons” “with the insurance company footing the bill.”).

– “Where the parties have purported to settle an imaginary dispute over 
allocation, that allocation should be given no special treatment in an indemnity 
action.”  Peter Culley & Assocs. v. Superior Court (Park Hill Jt. Vent.), 10 Cal. 
App. 4th 1484, 1498, 13 Cal. Rptr. 2d 624, 633 (1992), as modified on denial of 
reh’g (Dec. 16, 1992).
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• What happens when a settlement agreement does not allocate?

– Insured has the burden to establish allocation in an indemnity action. 
Foremost Ins. Co. v. Fick, 19 F.3d 1440 (9th Cir. 1994) (table case).

• Larger settlement rule

– Allstate Ins., 45 Cal. 4th at 1031 (“If the insured’s nonexcluded negligence 
suffices, in itself, to render him fully liable for the resulting injuries, . . . the 
insurer is obligated to indemnify the policyholder even if other, excluded 
causes also contributed to the injury . . . .”). 

– Safeway Stores, Inc. v. Nat’l Union Fire Ins. Co., 64 F.3d 1282, 1287-1288 
(9th Cir. 1995) (applying “the larger settlement rule” to settlement covered 
under D&O policy). 

• Does the larger settlement rule apply outside of the D&O context?

• Is this rule modified by a “relative legal and financial exposures” 
allocation clause in the insurance policy?
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• Can an insurer allocate after refusing to defend or settle?
– Where an insurer improperly refuses a defense and the insured makes a 

reasonable settlement, the settlement is presumptive evidence of the 
amount of the insured’s liability.  Isaacson v. California Ins. Guar. Ass’n, 44 
Cal.3d 775, 791 (1988).

– Gray v. Zurich, 65 Cal. 2d 263, 279-80 (1966) (holding that insurer which 
breached duty to defend cannot argue verdict was based on an uncovered 
theory asserted in the underlying action).

– Hogan v. Midland Nat’l Ins. Co., 3 Cal. 3d 553, 566 (1970) (“Gray stands for 
the proposition that the insurer is liable whenever the trial in the 
underlying action involved a theory of recovery within the coverage of the 
policy and it was not clear whether the jury’s verdict was based upon that 
theory.”)

– Garamendi v. Golden Eagle Ins. Co., 116 Cal. App. 4th 694, 717 (2004).
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Evidence Necessary To Establish (Or 
Defend Against) a Claim for Indemnity

• Other instances where an insurance company is not permitted 
to allocate?

– Where the insurance company controls the defense and fails to request an 
allocation of damages.  TIG Ins. Co. v. Premier Parks, Inc.,  No. 02C-04-126, 
2004 Del. Super. LEXIS 80, at *24 (Super. Ct. Mar. 10, 2004).

– TranSched Sys. v. Fed. Ins. Co., 67 F. Supp. 3d 523, 533 (D.R.I. 2014).
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Raymond A. Mascia Jr.
Shareholder – Anderson Kill P.C.

(212) 278-1359
rmascia@andersonkill.com
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Partner – Selvin Wraith Halman LLP

(510) 874-1810
ajacobus@selvinwraith.com
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