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Finding Out Whether The Duty to Defend Is Triggered…
Where Do We Start? 

The Complaint’s Allegations Against The Policy Terms, a/k/a The Eight Corners Rule

– The first four corners – the Policy Terms.

– The second four corners – the Complaint’s Allegations.

– Under this rule, the duty to defend arises when the facts alleged in the underlying pleading, taken as

true, potentially state a cause of action falling within the terms of the policy.

– Look At The Facts Alleged, Not Legal Theories - Courts generally look to the facts alleged, which

demonstrate the origin of damages and not the cause of action or legal theories.

– If the pleading does not allege any facts even potentially falling within the scope of coverage, no

duty to defend exists!
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Remember…
The Duty to Defend Is In Stark Contrast with 

The Duty to Indemnify

– The duty to defend is generally universally recognized as being broader than the duty to

indemnify.

– “The courts have frequently held that the duty to defend is broader than the duty to pay.”

Goldberg v. Lumber Mut. Cas. Ins. Co. of NY., 77 N.E.2d 131, 133 (N.Y. 1948).

– Courts rely on the actual facts (as opposed to the complaint’s mere allegations) in

determining the duty to indemnify: “The duty to indemnify is triggered by the actual facts

establishing liability in the underlying suit.” Trinity Universal Ins. Co. v. Cowan, 945 S.W.2d

819, 821 (Tex. 1997).
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Duty to Defend Standards Generally

• Pleading Doubts Are Generally Resolved in Favor of the Duty to Defend

– Facts alleged in the underlying complaint are generally liberally construed.  

– In case of doubt as to whether or not the allegations of a complaint state a cause of action

covered by the policy, such doubt is generally resolved in the insured’s favor.

– Silence or omission in the allegations of a pleading, however, should not be construed as

doubt and arguably does not trigger the duty to defend.
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Duty to Defend & Extrinsic Evidence Generally

- The use of extrinsic evidence as, with respect to the duty to defend, a sword by the insured

and a shield by the insurer.

- Can the insured point to extrinsic evidence outside of the pleading’s allegations to implicate

the duty to defend?

- Alternatively, does the insurer have a duty to defend where outside facts indicate the claim is

not covered?



DETERMINING THE DUTY TO DEFEND UNDER 
THE “EIGHT CORNERS” RULE

New York
Illinois

Pennsylvania
Texas
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Duty to Defend Standards
New York

In determining whether the duty to defend is triggered, New York applies the eight-corners rule,

comparing the four corners of the underlying complaint to the four corners of the policy.

– Insurer has a duty to defend whenever the allegations within the four corners of the

underlying complaint even potentially give rise to a covered claim under the policy. Worth

Constr. Co. v. Admiral Ins. Co., 888 N.E.2d 1043, 1045 (N.Y. 2008); CGS Inds., Inc. v.

Charter Oak Fire Ins. Co., 720 F.3d 71 (2d. Cir. 2013).

– Of course, if the underlying complaint’s allegations actually fall within the coverage terms

of the policy, the defense is triggered. Auto. Ins. Co. of Hartford v. Cook, 7 N.Y.3d 131,

850 N.E.2d 1152, 1155 (N.Y. 2006).

– The duty to defend is determined by the facts alleged, and not the pleader’s conclusory

characterization of the causes of action. J. Lucarelli & Sons, Inc. v. Mt. Valley Indem. Co.,

64 A.D.3d 856, 858, 881 N.Y.S.2d 708, 710 (3d Dep’t 2009).
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Duty to Defend Standards
Illinois

Under Illinois law, “[t]he well established general rule is that the allegations in the complaint in

the underlying, action determine an insurer's duty to defend its insured.” Fid. & Cas. Co. of New

York v. Envirodyne Engineers, Inc., 122 Ill. App. 3d 301, 304, 461 N.E.2d 471, 473 (1st Dist.

1983)(citing, Thornton v. Paul (1979), 74 Ill. 2d 132, 23 Ill. Dec. 541, 384 N.E.2d 335; Maryland

Casualty Co. v. Peppers (1976), 64 Ill. 2d 187, 355 N.E.2d 24; Annot., 50 A.L.R.2d 458, 465 (1956 &

Supps.1967, 1983)).
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Duty to Defend Standards
Pennsylvania

• Under Pennsylvania law, “[t]he insurer's obligation to defend is fixed solely by the allegations in the

underlying complaints.” Aetna Cas. & Sur. Co. v. Roe, 437 Pa. Super. 414, 650 A.2d 94 (Pa. 1994).

“The insurer is obligated to defend if the factual allegations of the complaint on its face

comprehend an injury which is actually or potentially within the scope of the policy.” Id.

• The question of whether a claim against an insured is potentially covered is answered by comparing

the four corners of the insurance contract to the four corners of the complaint. Donegal Mut. Ins.

Co. v. Baumhammers, 595 Pa. 147, 938 A.2d 286, 290 (2007).

• The insurer is only required to defend against claims covered by the policy. General Acc. Ins. Co. v.

Allen, 547 Pa. 693, 692 A.2d 1089 (Pa. 1997).
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Duty to Defend Standards
Texas

General Rule: Texas courts also apply the eight-corner rule when determining the duty to

defend.

– To determine whether a duty to defend exists, Texas courts applies the eight corners rule –

four corners of the insurance policy and the four corners of the plaintiff’s complaint. Pine

Oak Bldrs., Inc. v. Great Am. Lloyds Ins. Co., 279 S.W.3d 650, 654 (Tex. 2009).

– If the complaint only alleges facts excluded by the policy, the insurer is not required to

defend. Zurich Am. Ins. Co. v. Nokia, Inc., 268 S.W.3d 487, 491 (Tex. 2008).



USE OF  EXTRINSIC EVIDENCE BY INSURER
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Duty to Defend & Extrinsic Evidence
New York

- The New York Court of Appeals has ruled that insurers are bound by the complaint’s allegations and

cannot use extrinsic evidence as a shield to defeat the duty to defend where the complaint alleges a

potentially covered cause of action.

- “[T]he courts of this State [New York] have refused to permit insurers to look beyond the complaint’s

allegations to avoid their obligation to defend and have held that the duty to defend exists ‘[i]f the

complaint contains any facts or allegations which bring the claim even potentially within the protection

purchased.’” Fitzpatrick v. Am. Honda Motor Co., Inc., 78 N.Y.2d 61, 65, 575 N.E.2d 90, 92 (N.Y. 1991).

- “Even where there exist extrinsic facts suggesting that the claim may ultimately prove meritless or

outside the policy's coverage, the insurer cannot avoid its commitment to provide a defense, since ‘[a]

complaint subject to defeat because of debatable theories… must [nevertheless] be defended by the

insurer.’” Id.
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Duty to Defend & Extrinsic Evidence
New York

- The New York Court of Appeals has simultaneously ruled that an insured may use extrinsic

evidence as a sword to trigger the duty to defend.

- “[W]here the pleadings do not allege a covered occurrence, but the insurer has actual knowledge

of facts demonstrating that the lawsuit does involve such an occurrence. . .the insurer cannot use

a third party’s pleadings as a shield to avoid its contractual duty to defend its insured.”

Fitzpatrick v. Am. Honda Motor Co., Inc., 78 N.Y.2d 61, 62, 575 N.E.2d 90, 90 (N.Y. 1991).

- “…where the insurer is attempting to shield itself from the responsibility to defend despite its

actual knowledge that the lawsuit involves a covered event, wooden application of the ‘four

corners of the complaint’ rule would render the duty to defend narrower than the duty to

indemnify -- clearly an unacceptable result.” Id.
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Duty to Defend & Extrinsic Evidence
New York

- An insurer cannot ignore extrinsic evidence. “The duty to defend exists…where the insurer has

actual knowledge of facts establishing…a reasonable possibility [of coverage].” City of New York

v. Wausau Underwriters Ins. Co., 145 A.D.3d 614, 45 N.Y.S.3d 3 (1st Dep’t 2016).

- In Wausau, a case involving five underlying suits, the court not only examined the allegations in

each of the five underlying complaints, but also examined “the record with respect to each case

to determine whether [the insurer] had actual knowledge of facts establishing such a reasonable

possibility.”

- The evidence examined by the court to determine whether a reasonable possibility of recovery

existed included external communications discussing: (1) the nature of the occurrence; (2) the

time and location of the occurrence; and (3) whether the trade contract and policy applicable

to the work being performed at a particular location were in effect at the time of the alleged

occurrence.
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Narrow Exception Allowing Insurer’s Use Of Extrinsic Evidence
New York

- Despite the general rule precluding it, New York law does recognize a “narrow exception” allowing the

use of extrinsic evidence by an insurer:

- An insurer can refuse to defend, or withdraw a defense, where extrinsic facts "unrelated to the merits

of plaintiff's action[,] plainly take the case outside the policy coverage.” Int’l Bus. Machs. Corp. v.

Liberty Mut. Ins. Co., 363 F.3d 137 (2d Cir. 2015) (citing Town of Moreau v. Orkin Extermination, 568

N.Y.S.2d 466, 468 (3rd Dep’t1991)).

- “Thus, if an insurer can demonstrate as a matter of law that the allegations of the underlying complaint

do not bring the claim within the coverage afforded by the policy, the insurer has no duty to defend.”

Avondale Indus. Inc. v. Travelers Indem. Co., 774 F. Supp. 1416, 1424 (S.D.N.Y. 1991).

- If the evidence does not allow a court to eliminate the possibility that the insured’s conduct falls within

coverage of the policy, the insurer is not relieved of its duty to defend.
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Collusion Between Insured and Claimant
New York

- Unlike Texas, New York courts have not expressly addressed the issue of collusion between an

insured and the underlying claimant as a basis for going beyond the eight corners rule.

- However, New York has codified certain post-judgment protections against collusion:

New York Insurance Law

Sec. 5215

Collusive Judgments

No claim against the corporation shall be allowed if the court finds, upon the hearing for

the allowance of the claim, that the judgment upon which the claim is founded was

obtained by fraud, or by collusion of the plaintiff and of any defendant in the action,

relating to any matter affecting the cause of action upon which the judgment is founded

or the amount of damages assessed therein.
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Duty to Defend & Extrinsic Evidence
Illinois

- Under Illinois law, the use of extrinsic evidence to establish or avoid the “duty to defend” requires

the filing of a declaratory judgment action. See, Fid. & Cas. Co. of New York v. Envirodyne

Engineers, Inc., 122 Ill. App. 3d 301, 304, 461 N.E.2d 471, 473 (1 St Dist. 1983)(“if an insurer opts to

file a declaratory proceeding, we believe that it may properly challenge the existence of such a duty

by offering evidence to prove that the insured's actions fell within the limitations of one of the policy's

exclusions”).

- The use of extrinsic evidence to determine the duty to defend is broad. However, the limitation on the

use of extrinsic evidence is critical. Extrinsic evidence cannot be used if such evidence would

determine a crucial issue in the underlying litigation. Id. at 304-05 (“The only time such evidence

should not be permitted is when it tends to determine an issue crucial to the determination

of the underlying lawsuit”).
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Duty to Defend & Extrinsic Evidence
Pennsylvania

• “Under Pennsylvania law, a court in determining if there is coverage and a duty to defend does not

look outside allegations of the underlying complaint or consider extrinsic evidence.” Ramara, Inc. v.

Westfield Ins. Co., 814 F.3d 660 (3d Cir. 2016).

• According to Pennsylvania law, an insurer’s duty to defend can only be “triggered, if at all, by the

factual averments contained in the complaint itself.” Kvaerner Metals Div. of Kvaerner U.S., Inc. v.

Commercial Union Ins. Co., 589 Pa. 317, 908 A.2d 888 (Pa. 2006).
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Duty to Defend & Extrinsic Evidence
Texas

General Rule: the duty to defend is determined by the claims alleged in the petition and the

coverage provided in the policy. Pine Oak Builders, Inc. v. Great American Lloyds Ins. Co., 279

S.W.3d 650, 654 (Tex. 2009).

“[I]n deciding the duty to defend, the court should not consider extrinsic evidence from either

the insurer or the insured that contradicts the allegations of the underlying petition.” Id.
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Collusion Between Insured and Claimant
Texas

Loya Ins. Co. v. Avalos, 610 S.W.3d 878 (Tex. 2020). For the first time, Texas Supreme Court

expressly carved out an exception for collusive fraud.

• Duty to defend in liability insurance policies applies to fraudulent allegations against the

insured by third parties. The insurer has not agreed to undertake, and the insured has not

paid for, a duty to defend the insured against fraudulent allegations brought about by the

insured itself.

• No duty to defend where there is conclusive evidence that groundless, false or fraudulent

claims against the insured have been manipulated by the insured’s own hands in order to

secure a defense and coverage where they would not otherwise exist.

• When confronted with undisputed evidence of fraud, an insurer need not pursue a

declaratory judgment action.
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Duty to Defend & Extrinsic Evidence
Texas

The Monroe Exception

In Monroe v. Bitco, 640 S.W.3d 195, 202 (Tex. 2022), the Court finally addressed the exception to

the eight-corners rule articulated by the Fifth Circuit in Northfield Ins. Co. v. Loving Home

Care, Inc., 363 F.3d 523 (5th Cir. 2004), and ultimately held a modified version applied in TX.

In Monroe, the Texas Supreme Court found that extrinsic evidence could be considered when

determining the duty to defend only when certain conditions are met. As an initial matter, the

Court specified that the threshold inquiry to determine whether the factors for considering

extrinsic evidence is still the eight corners rule:

“Does the pleading contain the facts necessary to 

resolve the question of whether the claim is covered?”



23

Duty to Defend & Extrinsic Evidence
Texas

…if the underlying petition states a claim that could trigger the duty

to defend, and the application of the eight-corners rule, due to a gap

in the plaintiff’s pleading, is not determinative of whether coverage

exists, Texas law permits consideration of extrinsic evidence provided

the evidence (1) goes solely to an issue of coverage and does not

overlap with the merits of liability, (2) does not contradict facts

alleged in the pleading, and (3) conclusively establishes the coverage

fact to be proved.
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Duty to Defend & Extrinsic Evidence
Texas

Pharr-San Juan-Alamo I.S.D. v. Texas Political Subdivisions, No. 20-0033, 2022 WL 420491, at *5

(Tex. Feb. 11, 2022).

The Monroe exception did not apply because the coverage issue was capable of being

determined by comparing allegations in a petition (applied their plain and ordinary meaning)

to the terms of a policy (i.e., no gap existed).

Other cases have permitted extrinsic evidence:

• Benites v. Western World Ins. Co., the Western District of Texas analyzed the Monroe

exception and found that it applied to permit the consideration of condo by-laws in

determining whether coverage existed. 2022 WL 2820669 (W.D. Tex. 2022).



AN INSURER’S WITHDRAWAL FROM AN 
ONGOING DEFENSE
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Terminating the Duty to Defend
New York

– Terminating the Duty to Defend Is Allowed in certain instances:

– Failure of the insured to cooperate in its own defense. Coleman v. New Amsterdam Cas.

Co., 160 N.E. 367, 369 (N.Y. 1928); or

– Covered claims have been resolved. Allstate Ins. Co. v. Mende, 176 A.D.2d 907, 575

N.Y.S.2d 520 (2d Dep’t 1991).

– Terminating the Duty Is Not Allowed – Insurer cannot tender limits before the insured’s

liability has been determined by a verdict or judgment and avoid its duty to defend.

Exchange Mut. Ins. Co. v. Geiser, 130 Misc. 2d 959, 498 N.Y.S.2d 291 (N.Y. Sup. Ct. 1986).

There are, however, limited exceptions based upon certain specific policy language.
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Terminating the Duty to Defend
New York

Should an insurer file a declaratory judgment action to withdraw a defense provided under a

reservation of rights?

– Yes. Under New York law, prior to withdrawing from the defense of an insured, the

“appropriate means” to terminate the defense is for the insurer to commence a

declaratory judgment action and obtain a declaration that coverage is not afforded under

the policy. Iacobellis v. A-1 Tool Rental, Inc., 885 N.Y.S.2d 293 (App. Div. 2d Dep’t 2009).

– New York courts tend to view a motion to withdraw as an improper attempt by an insurer

to obtain judicial approval of its disclaimer. Monaghan v. Meade, 91 A.D.2d 1014 (2d Dep’t

1983).

– Limited exceptions may exist.
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Terminating the Duty to Defend
Illinois

• Should an insurer file a declaratory judgment action to withdraw a defense provided under a

reservation of rights?

– Yes. Under Illinois law, “if [an insurer] later determined that the policy provided no

coverage for [the] occurrence it could not simply withdraw and become a bystander; it

would be obliged to seek a declaration of the rights and duties of the parties. Trovillion v.

U.S. Fid. & Guar. Co., 130 Ill. App. 3d 694, 699, 474 N.E.2d 953, 957 (1985).

– The failure to seek a declaration could result in the insurer being estopped from contesting

coverage if it is later determined that the withdrawal was a breach of the duty to defend.

Id. at 700.

– Limited exceptions may exist.
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Terminating the Duty to Defend
Pennsylvania

• In general, an insurer’s duty to defend continues until the insurer can show that the lawsuit

consists of only non-covered claims.

• For as long as an insurer is potentially obligated to pay damages flowing from at least one

claim in the underlying action, the insurer must provide a defense for all the claims. American

and Foreign Ins. Co. v. Jerry's Sport Center, Inc., 2 A.3d 526, 541 (2010).

• “An insurer's duty to defend exists until the claim is confined to a recovery that the policy

does not cover.” Erie Ins. Exch. v. Transamerica Ins. Co., 533 A.2d 1363, 1368 (1987).

• An insurer that expressly reserves its right to withdraw its defense in a reservation of rights

letter may do so, even if the insurer defends the insured for several years before withdrawing.

See Nationwide Prop. & Cas. Ins. Co. v. Shearer, 650 F. App'x 115, 118 (3d Cir. 2016).
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Terminating the Duty to Defend
Pennsylvania 

• Must the insurer file a declaratory judgment action to withdraw its defense? No.

• An insurance company is not required to file a declaratory judgment action prior to

withdrawing its defense or refusing to defend and indemnify an insured in a third party’s

action. See Wagner v. Apollo Gas Co., 582 A.2d 364, 365 (Pa. Super. 1990).

• An insurer is free to withdraw its defense, regardless of whether it initiated a declaratory

judgment action, if the insurer determines that the insurance policies in

question did not provide coverage for the claims made. Selective Way Ins. Co. v. Hosp. Grp.

Servs., Inc., 2015 PA Super 146, 119 A.3d 1035, 1052 (2015).

• However, a declaration that an insurance company owes no duty to defend or indemnify could

protect an insurance company from a subsequent action sounding in breach of contract or bad

faith. Id.
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Terminating the Duty to Defend
Texas

When a defense is undertaken through a valid reservation of rights the insurer may withdraw its defense

when it becomes clear there is no coverage under the policy. Katerndahl v. State Farm Fire & Cas. Co., 961

S.W.2d 518, 521 (Tex.App.-San Antonio 1997, no pet.)

Should an insurer file a declaratory judgment action to withdraw a defense provided under a

reservation of rights?

• Generally yes – Not “mandated” but “encouraged.” Exception for rare cases in which there is

conclusive evidence of fraud. Excess Underwriters at Lloyd's v. Frank's Casing Crew & Rental Tools, Inc.,

246 S.W.3d 42, 46 (Tex. 2008) (“[A]n insurer may seek prompt resolution of its coverage dispute, a

course we have encouraged insurers in this position to take.”).

• DJ not required where conclusive evidence of fraud exists. Loya Ins. Co. v. Avalos, 610 S.W.3d 878, 883

(Tex. 2020), reh'g denied (Oct. 2, 2020).
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Terminating the Duty to Defend
Texas

Breach of the Duty to Defend 

Insurer that breaches its duty to defend by withdrawing can be held liable for substantial damages and

attorneys' fees, which will help ensure that an insurer withdraws its defense without first securing a

declaratory judgment only in clear-cut cases. [T]he Legislature has created causes of action for insureds

that provide a litany of damages and other relief when an insurer violates the statutes' terms. Loya Ins. Co.

v. Avalos, 610 S.W.3d 878, 883 (Tex. 2020), reh'g denied (Oct. 2, 2020).

Statutory Penalties for Wrongful Denial

Chapter 541 of Insurance Code. Attorney fees; court costs; statutory damages include the amount of the

claim plus 18% interest per year, attorneys; fees and prejudgment interest on the amount of the claim.

Tex. Ins. Code Sec. 541.152.

DTPA Violations; Tex. Bus. & Com. Code Sec. 17.50. Economic damages, mental anguish plus treble

economic if insurer knowingly or intentionally, committed act, and attorneys fees and court costs.



CAN AN INSURER RECOVER DEFENSE COSTS?
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Insurer’s Right to Recover Defense Costs If Successful
New York

• An insurance company with a duty to defend may not recover defense costs after a

determination that no duty to indemnify or further defend exists—even though the insurer

expressly reserved its right to recoup such defense costs—unless the policy explicitly provides

for such recovery. See American W. Home Ins. Co. v. Gjonaj Realty & Mgt. Co., 192 A.D. 3d

(2nd Dep’t 2020).

• The Second Department declined to follow New York state and federal precedent permitting

recoupment of defense costs under these circumstances, noting that no prior case addressed

the specific issue of whether such recoupment was appropriate. The court also noted a

recent federal court shift on this issue. See, e.g., Crescent Beach Club LLC v. Indian Harbor

Ins. Co., 468 F. Supp. 3d 515, 554–55 (E.D.N.Y.), Century Sur. Co. v. Vas & Sons Corp., 2018

WL 6164724, 2018 U.S. Dist LEXIS 151209 (E.D.N.Y., No. 17–CV–5392 (DLI)).
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Insured’s Right to Recover Attorneys’ Fees
New York

Insured entitled to recover fees: an insured who is put in a defensive posture by the legal steps

an insurer takes to free itself from its policy obligations, and who prevails on the merits, may

recover attorney’s fees incurred in defending against the insurer’s action. Mighty Midgets v.

Centennial Ins. Co., 47 N.Y.2d 12, 21, 389 N.E. 2d 1080, 1085 (N.Y. 1979)

– Regardless of whether the insurer provided a defense.

– From an excess carrier even if duty to defend had not been triggered.

– But only where cast in a defensive posture.
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Insurer’s Right to Recover Defense Costs If Successful
Illinois

Under Illinois law, “unless an agreement to the contrary is found in the policy, the insurer is

liable for all the costs of defending the action.” The court rejected the insurer's claim that it

had the right to allocate defense costs for uncovered claims because its reservation of rights

letter had specifically reserved the right to allocate the fees, expenses and indemnity payments

when the case was resolved. Gen. Agents Ins. Co. of Am. v. Midwest Sporting Goods Co., 215 Ill.

2d 146, 161, 828 N.E.2d 1092, 1101 (2005).
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Insured’s Right to Recover Attorneys’ Fees
Pennsylvania

• An insured cannot recover attorneys’ fees under Pennsylvania law absent bad faith conduct by

the insurer.

• Pennsylvania's appellate courts allow the recovery of attorney's fees under the Pennsylvania

Declaratory Judgment Act, which is “remedial ... and is to be liberally construed and

administered.” Precision Door Co. v. Meridian Mut. Ins. Co., 353 F. Supp. 2d 543, 556 (E.D. Pa.

2005).

• An “insured who is compelled to bring a declaratory judgment action to establish [its] insurer's

duty to defend an action brought by a third party may recover his attorney's fees incurred in

the declaratory judgment action if the insurer has, in bad faith, refused to defend the action

brought by the third party.” Id.
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Insurer’s Right to Recover Defense Costs If Successful 
Pennsylvania

After it is determined that there is no longer any duty to defend or indemnify, an

insurer who reserved the right to recover defense costs is not entitled to reimbursement

absent an express provision in the written insurance contract. Am. & Foreign Ins. Co. v.

Jerry's Sport Ctr., Inc., 2 A.3d 526, 529 (2010).
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Insurer’s Right to Recover Defense Costs If Successful
Texas

• A unilateral reservation-of-rights letter will not create a reimbursement obligation that is not contained

in the insurance contract. Assoc. of Counties County Government Risk Management Pool v. Matagorda

Cty., 52 S.W. 3d 128, 135 (Tex. 2000).

• Absent unequivocal consent to allow reimbursement, an insurer has no right to seek reimbursement of

uncovered portion of a claim or suit that it settles. Excess Underwriters at Lloyd’s, London v. Frank’s

Casing Crew & Rental Tools, Inc., 246 S.W.3d 42 (Tex. 2008).



Questions?
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