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• In the U.S., insurance is monitored and regulated by state insurance 

departments.  Their primary objective is to protect policyholders from 

the risk of a company in financial distress. 

• When an insurer is financially distressed, the insurance commissioner 

in the company’s home state initiates a process whereby efforts are 

made to help the company regain its financial footing.  
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What Law Applies to Troubled Insurance Companies?



• Supervision

• Administrative, typically confidential

• Seizure Order

• Court ordered

• Rehabilitation

• Court ordered

• Liquidation

• Court ordered
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Types of Proceedings



• Vary greatly in size and complexity

• If you’ve seen one insurer insolvency, you’ve seen one insurer insolvency.

• Could involve one state to all states, territories, and international.

• Some have assets of only a few million dollars, and some have billions of dollars in 

assets.

• Could take a few months, or in many cases, several years to conclude.

• No uniform approach to administration.
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Overview of Receivership Proceedings



• Proceedings conducted in state court

• State statutes typically provide for the appointment of the insurance 

commissioner as receiver of an insurer.

• Commenced by the commissioner filing a petition in the appropriate state court.

• State laws provide grounds upon which a receiver may be appointed.

• Insolvency is the basis for most proceedings (particularly liquidation)
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Overview of Receivership Proceedings



• Stay of other pending actions

• Termination of policies

• Transfer claims to state insurance guaranty funds

• Contracts and leases may be disaffirmed

• Receiver to provide notice as soon as possible

• Departments of insurance

• Guaranty Funds

• All person known or reasonably expected to have claims against the insurer

• Publication in newspaper of general circulation in the county in which the insurer 

has its principal place of business
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Liquidation Order with Finding of Insolvency



• Termination of policies

• Property and casualty:

• Generally terminate thirty days from the date of entry of the liquidation order.

• Life and health:

All policies, including bonds and other noncancelable business, other than life and health insurance 

or annuities, in effect at the time of issuance of an order of liquidation shall continue in force only for 

the lesser of:

(1)  A period of thirty days from the date of entry of the liquidation orders;

(2)  The expiration of the policy coverage;

(3)  The date when the insured has replaced the insurance coverage with equivalent insurance 

with another insurer or otherwise terminated the policy;

(4)  The liquidator has effected a transfer of the policy obligation pursuant to subdivision (8) of 

subsection 1 of section 375.1182; or

(5)  The date proposed by the liquidator and approved by the court to cancel coverage.
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Liquidation Order with Finding of Insolvency



• Upon the entry of a permanent order appointing the insurance commissioner as 

Receiver, the receiver is vested with total control of the insurer and title to all of its 

property. 

• The authority of the officers and directors is suspended.

• The commissioner typically appoints a special deputy receiver to manage the day-to-

day operations of the receivership. 

• Powers of the Receiver set forth in statutes and Liquidation Order.

• The Receiver is given a great deal of latitude in exercising his or her authority over 

the affairs of the insurer. 

• The receiver’s actions may only be set aside if the supervising court finds that the 

receiver has abused his or her discretion. 
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Powers of the Receiver



• Employ employees, agents, legal counsel, actuaries, accountants

• Fix reasonable compensation

• Hold hearings, subpoena witnesses, examine persons under oath

• Audit books and records of agents

• Collect debts and money due the insurer

• Institute timely actions in other jurisdictions

• Such other acts as are necessary or expedient to collect, conserve or protect assets 

and property

• Pursue any creditor’s remedies to enforce claims

• Conduct public or private sales of property of the insurer

• Transfer policy obligations to a solvent assuming insurer

• Institute proceedings to preserve assets
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Powers of the Receiver



• Manage the day-to-day operations of the receivership

• Evaluate organizational structure and management processes and re-organized 

operations along functional lines. (staff reductions)

• Evaluate employee benefit plans.

• Assess the role of actuarial and external audit firms.

• Establish controls to monitor disbursements.

• Evaluate property owned by company – buildings, leases, vehicles, etc.

• Review of, among other things, claims processes, the status of rate increase 

requests, reinsurance (inward and outward), IT, investments and investment 

management, financial reporting and audit, internal controls, document retention 

policies, expenses and use of corporate accounts
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Role of the SDR & Counsel



• Each state has a guaranty fund or association, which takes over the claim 
payment responsibilities for insolvent insurance companies. The guaranty 
funds generally are triggered either by a finding of insolvency or an order 
of liquidation (reinsurers are not backed by guaranty funds). Some states 
have specific funds for property and casualty claims and other funds for 
life and health claims.

• Guaranty funds are designed to protect smaller insureds. They typically 
include a cap on the amount payable per individual claim. In the majority 
of states the cap is $300,000. 
• Many funds also feature a net worth exclusion, which excludes claims by companies 

whose net worth exceeds a statutory limit. The net worth caps range from $3 million in 
Georgia to $50 million in the Model Act. 

• In addition, most property and casualty guaranty funds exclude coverage for disability, 
fidelity and surety, financial guaranty, and assumed reinsurance.

16

State Insurance Guaranty Funds



• Creditors of an insolvent insurer may make a claim against the 

insolvent insurer’s estate.

• An insured whose claims cannot be satisfied by the guaranty fund may 

make a claim against the insolvent insured's estate. 

• If there are assets at the end of the day, the claim may be paid in 

whole or in part. 
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Proofs of Claim



• Proof of all claims shall be filed with the liquidator in the form required on or before the 

last day for filing specified in the notice required . . ., except that proofs of claim for 

cash surrender values or other investment values in life insurance and annuities need 

not be filed unless the liquidator expressly so requires.  

• However, only upon application of the liquidator, the court may allow alternative 

procedures and requirements for the filing of proofs of claim or for allowing or proving 

claims.  Upon such application, if the court dispenses with the requirement of filing a 

proof of claim by a person, class or group of persons, a proof of claim for such persons 

shall be deemed as having been filed for all purposes, including the application of 

guaranty association or foreign guaranty association laws.

• The liquidator, in his/her absolute discretion, may permit a claimant making a late filing 

to share in distributions, whether past or future, as if it were not late, to the extent that 

any such payment will not prejudice the orderly administration of the liquidation, under 

certain circumstances:

• The liquidator, in his/her absolute discretion, may consider any claim filed late, and 

permit the claimant to receive distributions which are subsequently declared on any 

claims of the same or lower priority if the payment does not prejudice the orderly 

administration of the liquidation.
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Proofs of Claim



1.  Proof of claim shall consist of a statement signed by the claimant that includes all of the following 

that are applicable:

(1)  The basis of the claim including the consideration given for it;

(2)  The identity and amount of the security on the claim;

(3)  The payments made on the debt, if any;

(4)  That the sum claimed is justly owing and that there is no setoff, counterclaim or defense to the 

claim;

(5)  Any right of priority of payment or other specific rights asserted by the claimants;

(6)  A copy of the written instrument on which the claim is based; and

(7)  The name and address of the claimant and the attorney who represents him, if any.

2.  No claim need be considered or allowed if it does not contain all the information in 

subsection 1 of this section which may be applicable.  The liquidator may require that a prescribed 

form be used, and may require that other information and documents be included.  

3.  At any time the liquidator may request the claimant to present information or evidence 

supplementary to that required under subsection 1 of this section and may take testimony under 

oath, require production of affidavits or depositions, or otherwise obtain additional information or 

evidence.
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Proofs of Claim



• Written notice provided

• Appeal process – objection within 60 days

• If liquidator does not alter denial, must ask court for a hearing

• Heard by court or court-appointed referee

• Hearings are informal

• Formal rules of evidence do not apply
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Denial of Claim



• Class 1.  The costs and expenses of administration 

during rehabilitation and liquidation. 

• Class 2.  All claims under policies. 

• Class 3.  Claims of the United States government.

• Class 4.  Reasonable compensation to employees for 

services performed . . . within one year before the filing of 

the petition.

• Class 5.  Claims under nonassessable policies for 

unearned premiums or other premium refunds and claims 

of general creditors including claims of ceding and 

assuming companies in their capacity as such.
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Priority of Claims



• Class 6. Claims of any state or local government. 

• Class 7. claims filed late or any other claims other than 

class 8 or 9 claims. 

• Class 8. Surplus or contribution notes, or similar 

obligations, and premium refunds on assessable policies.

• Class 9. The claims of shareholders or other owners in 

their capacity as shareholders.
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Priority of Claims



JODI ADOLF
Jodi Adolf is a partner within the firm’s Insurance and Corporate groups, and has focused her 
practice on regulatory and compliance matters within the insurance industry for over 15 years. 
She advises clients on regulatory and compliance matters related to life, accident and health and 
property and casualty insurance.  She focuses on insurance regulatory compliance issues. She 
also has extensive experience with insurance insolvencies and receiverships, acting as general 
and special counsel in insurer receiverships, and provides advice to bankruptcy clients on 
insurance matters.

She received her J.D. with honors, from Washburn University School of Law, where she was 
editor-in-chief of the Washburn Law Journal and recipient of the Koch Scholarship. Following 
graduation, she served as judicial law clerk for the Honorable Kathryn H. Vratil of the US District 
Court for the District of Kansas.

Regulatory Compliance

Jodi consults and advises clients on a variety of insurance regulatory compliance issues, 
including licensing, state mandates, provider network administration and contracting issues, 
claims compliance and advertising compliance. She assists clients in responding to complaints 
and inquiries from state departments of insurance, and she assists clients in developing 
advertising compliance training materials and conducts in-house training programs.

Insolvency Issues

Jodi acts as general counsel to the Liquidator of National States Insurance Company, a Missouri 
life and health insurance company, and Lumbermen’s Underwriting Alliance, a Missouri inter-
insurance reciprocal exchange. She oversees the day-to-day operations of the receivership 
estate and represents the Liquidator in all of her dealings with other state departments of 
insurance and the affected state insurance guaranty associations. Jodi also assists clients who 
are involved with insolvent insurers.
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TIPS FOR POLICYHOLDERS SUBMITTING 
CLAIMS AGAINST INSURANCE ESTATES

➢ Usually two deadlines: initial Proof of Claim then final Bar Date years 

later

• First POC is preserves claim and often does not require detail.

• Final POC must be thorough and complete.

➢ Carefully read and follow instructions re deadlines and procedures.

➢ Receiver and liquidator staff usually very helpful with questions.

➢ Provide sufficient backup for liquidated claims and, if applicable, solid 

projections for future claims.

➢ Be aggressive on the claim form – compromise can come later.



The Role of Reinsurance in Insurance Insolvency

• Reinsurance typically is the largest asset of an insolvent insurer’s 
estate

• The obligations under reinsurance contracts remain in-force even though 
the insurance company (the “reinsured” or the “ceding company”) is in 
receivership

• Receivers bill and collect from reinsurers based on claim payments made 
by guaranty associations or, for claims not covered by the guaranty 
associations, claims allowed by the receiver and approved by the 
liquidation court

• Receivers regularly enforce rights under reinsurance contracts against 
recalcitrant reinsurers

• Arbitration

• Litigation in the liquidation court or otherwise

• Setoffs may be allowed between the insolvent and its reinsurers
• Mutuality 

• Statute/Regulation

25



The Role of Reinsurance in Insurance Insolvency

• The Insolvency Clause
• Nearly every reinsurance contract has an insolvency clause, which is 

mandated by statue or regulation

• Reinsurance recoveries not earmarked for policyholders

• Reinsurance proceeds become assets of the insolvent reinsured’s estate
• Distributed based on statutory priority

In the event of the insolvency of the Company, this reinsurance 

shall be payable directly to the Company or to its liquidator, 

receiver, conservator, or statutory successor on the basis of the 

liability of the Company without diminution because of the 

insolvency of the Company or because the liquidator, receiver, 

conservator or statutory successor of the Company has failed to 

pay all or a portion of any claim. 
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The Role of Reinsurance in Insurance Insolvency

• Direct right of action
• The insolvency of an insurance company typically does not give 

policyholders a direct right of action against the insolvent’s reinsurers

• No privity of contract

• Limited exceptions

• Cut-through clause
• Some reinsurance contracts have clauses that permit the insured to seek 

claim payments directly from the reinsurer

• Rare

• Special circumstances
• Fronting arrangements

• Claims control provisions
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Policyholder Insolvency: 
Key Issues



Policy Issues:        OWNERSHIP

KERP

General Liability
• Bodily & property 

damage
• Personal injury
• Medical payments

General Liability
• Bodily & property 

damage
• Personal injury
• Medical payments

Employment
• Personal injury
• Workers’ compensation

Employment
• Personal injury
• Workers’ compensation

Director & Officer
• Negligence in 

operations/ oversight
• Breach of fiduciary 

duties

Director & Officer
• Negligence in 

operations/ oversight
• Breach of fiduciary 

duties

Industry specific
• Liquor liability
• Pollution liability
• Malpractice
• Errors & Omissions
• Product liability

Industry specific
• Liquor liability
• Pollution liability
• Malpractice
• Errors & Omissions
• Product liability

Real PropertyReal Property
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Policy Issues:        OWNERSHIP

• 11 U.S.C. § 541(a) – creates “estate”
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Policy Issues:        OWNERSHIP

• 11 U.S.C. § 541(a) – creates “estate”

Legal interestsLegal interests Equitable interestsEquitable interests
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Policy Issues:        OWNERSHIP

• 11 U.S.C. § 541(a) – creates “estate”

• Policies are generally estate property. 

Legal interestsLegal interests Equitable interestsEquitable interests
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Policy Issues:        OWNERSHIP

• Proceeds may or may not be estate property.  
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Policy Issues:        OWNERSHIP

• Proceeds may or may not be estate property.  

Individual Debtors:
Is the underlying property exempt?

Individual Debtors:
Is the underlying property exempt?
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Policy Issues:        OWNERSHIP

• Proceeds may or may not be estate property.  

1In re Crooks, 351 B.R. 783 (Bankr. S.D. Fla. 2006) 
2In re Scholl, 605 B.R. 163 (Bankr. S.D. Ohio 2019)

Damage to exempt 
homestead
Damage to exempt 
homestead

Proceeds exempt1

Damage to income
producing property
Damage to income
producing property

Proceeds estate 
property2

Individual Debtors:
Is the underlying property exempt?

Individual Debtors:
Is the underlying property exempt?

35



Policy Issues:        OWNERSHIP

• Proceeds may or may not be estate property.  

Corporate Debtors:
To whom are the funds being paid?

Corporate Debtors:
To whom are the funds being paid?
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Policy Issues:        OWNERSHIP

• Proceeds may or may not be estate property.  

1Am. Bankers Ins. Co. of Fla. v. Maness, 101 F.3d 358 (4th Cir. 1996);  Houston v. Edgeworth (In re Edgeworth), 993 
F.2d 51 (5th Cir. 1993). 
2Collins v. Sydow (In re NC12, Inc.), 478 B.R. 820 (Bankr. S.D. Tex. 2012). 

To DebtorTo Debtor Estate property1

To Creditor/3d partyTo Creditor/3d party NOT estate property1

To Both Debtor and
Creditor/3d party
To Both Debtor and
Creditor/3d party

NOT estate property 
to an extent2

Corporate Debtors:
To whom are the funds being paid?

Corporate Debtors:
To whom are the funds being paid?
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Policy Issues:        OWNERSHIP

• Proceeds may or may not be estate property.  

In re Edgeworth, 993 F.2d 51 (5th Cir. 1993). 

“The overriding question when determining 
whether insurance proceeds are property of the 

estate is whether the debtor would have a right to 
receive and keep those proceeds when the insurer 

paid on a claim. … [W]hen the debtor has no 
legally cognizable claim to the insurance proceeds, 

those proceeds are not property of the estate.”

“The overriding question when determining 
whether insurance proceeds are property of the 

estate is whether the debtor would have a right to 
receive and keep those proceeds when the insurer 

paid on a claim. … [W]hen the debtor has no 
legally cognizable claim to the insurance proceeds, 

those proceeds are not property of the estate.”
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Policy Issues:        OWNERSHIP

• Proceeds may or may not be estate property.  

In re Edgeworth, 993 F.2d 51 (5th Cir. 1993). 

“The overriding question when determining 
whether insurance proceeds are property of the 

estate is whether the debtor would have a right to 
receive and keep those proceeds when the insurer 

paid on a claim. … [W]hen the debtor has no 
legally cognizable claim to the insurance proceeds, 

those proceeds are not property of the estate.”

“The overriding question when determining 
whether insurance proceeds are property of the 

estate is whether the debtor would have a right to 
receive and keep those proceeds when the insurer 

paid on a claim. … [W]hen the debtor has no 
legally cognizable claim to the insurance proceeds, 

those proceeds are not property of the estate.”
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Policy Issues:        AUTOMATIC STAY

• 11 U.S.C. § 362 – operates as a stay to actions against the 
debtor, against estate assets, or otherwise to collect on a 
claim
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Policy Issues:        AUTOMATIC STAY

• 11 U.S.C. § 362 – operates as a stay to actions against the 
debtor, against estate assets, or otherwise to collect on a 
claim

Actions on the policy
Yes

Actions on the policy
Yes
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Policy Issues:        AUTOMATIC STAY

• 11 U.S.C. § 362 – operates as a stay to actions against the 
debtor, against estate assets, or otherwise to collect on a 
claim

• Enforcement of insolvency 
exclusions

• Post-petition cancellation of 
policy (except for non-
payment)

• Denial of claims for failure to 
pay claim deductibles

• Enforcement of insolvency 
exclusions

• Post-petition cancellation of 
policy (except for non-
payment)

• Denial of claims for failure to 
pay claim deductibles

Actions on the policy
Yes

Actions on the policy
Yes
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Policy Issues:        AUTOMATIC STAY

• 11 U.S.C. § 362 – operates as a stay to actions against the 
debtor, against estate assets, or otherwise to collect on a 
claim

• Enforcement of insolvency 
exclusions

• Post-petition cancellation of 
policy (except for non-
payment)

• Denial of claims for failure to 
pay claim deductibles

• Enforcement of insolvency 
exclusions

• Post-petition cancellation of 
policy (except for non-
payment)

• Denial of claims for failure to 
pay claim deductibles

Actions on the policy
Yes

Actions on the policy
Yes

Actions on the proceeds
Maybe

Actions on the proceeds
Maybe
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Policy Issues:        AUTOMATIC STAY

• 11 U.S.C. § 362 – operates as a stay to actions against the 
debtor, against estate assets, or otherwise to collect on a 
claim

• Enforcement of insolvency 
exclusions

• Post-petition cancellation of 
policy (except for non-
payment)

• Denial of claims for failure to 
pay claim deductibles

• Enforcement of insolvency 
exclusions

• Post-petition cancellation of 
policy (except for non-
payment)

• Denial of claims for failure to 
pay claim deductibles

Actions on the policy
Yes

Actions on the policy
Yes

• Payment of covered claims *
• Payment of defense costs *

*Absent stay relief

• Payment of covered claims *
• Payment of defense costs *

*Absent stay relief

Actions on the proceeds
Maybe

Actions on the proceeds
Maybe
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Notification of Claims:       TYPES OF CLAIMS

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

Claims brought 
by Creditors

Subject to automatic stay

Claims brought 
by Creditors

Subject to automatic stay
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Notification of Claims:       TYPES OF CLAIMS

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

Claims brought 
by Creditors

Subject to automatic stay

Claims brought 
by Creditors

Subject to automatic stay

Creditors:
(1) File proof of claim
(2) Seek stay relief 
(3) Obtain judgment
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Notification of Claims:       TYPES OF CLAIMS

Creditors:
(1) File proof of claim
(2) Seek stay relief 
(3) Obtain judgment

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

Claims brought 
by Creditors

Subject to automatic stay

Claims brought 
by Creditors

Subject to automatic stay

• Property Insurance
• Director & Officer 

Liability

• Property Insurance
• Director & Officer 

Liability

Claims brought 
by Estate

Not subject to automatic stay

Claims brought 
by Estate

Not subject to automatic stay
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Notification of Claims:       TYPES OF CLAIMS

Creditors:
(1) File proof of claim
(2) Seek stay relief 
(3) Obtain judgment

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

Claims brought 
by Creditors

Subject to automatic stay

Claims brought 
by Creditors

Subject to automatic stay

• Property Insurance
• Director & Officer 

Liability

• Property Insurance
• Director & Officer 

Liability

Claims brought 
by Estate

Not subject to automatic stay

Claims brought 
by Estate

Not subject to automatic stay

Side A
Individual officers, 

directors, and
parent organization

Side A
Individual officers, 

directors, and
parent organization

Side B
Reimbursement for 

indemnification
expenses

Side B
Reimbursement for 

indemnification
expenses

Side C
Securities

related claims

Side C
Securities

related claims
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Notification of Claims:       TYPES OF CLAIMS

Creditors:
(1) File proof of claim
(2) Seek stay relief 
(3) Obtain judgment

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

• WARN claims
• Title VII*
• FLSA*
• Worker’s Compensation

• Asbestos Trust

Claims brought 
by Creditors

Subject to automatic stay

Claims brought 
by Creditors

Subject to automatic stay

• Property Insurance
• Director & Officer 

Liability

• Property Insurance
• Director & Officer 

Liability

Claims brought 
by Estate

Not subject to automatic stay

Claims brought 
by Estate

Not subject to automatic stay

Side A
Individual officers, 

directors, and
parent organization

Side A
Individual officers, 

directors, and
parent organization

Side B
Reimbursement for 

indemnification
expenses

Side B
Reimbursement for 

indemnification
expenses

Side C
Securities

related claims

Side C
Securities

related claims
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Notification of Claims:       TOLLING OF CLAIMS

• 11 U.S.C. § 108(a)(2)

(a) If applicable nonbankruptcy law, an order entered in a 
nonbankruptcy proceeding, or an agreement fixes a 
period within which the debtor may commence an 
action, and such period has not expired before the date 
of the filing of the petition, the trustee may commence 
such action only before the later of–

(1) The of such period, including any suspension of 
such period occurring on or after the 
commencement of the case, or

(2) Two years after the order for relief. 

(a) If applicable nonbankruptcy law, an order entered in a 
nonbankruptcy proceeding, or an agreement fixes a 
period within which the debtor may commence an 
action, and such period has not expired before the date 
of the filing of the petition, the trustee may commence 
such action only before the later of–

(1) The of such period, including any suspension of 
such period occurring on or after the 
commencement of the case, or

(2) Two years after the order for relief. 
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Notification of Claims:       TOLLING OF CLAIMS

• 11 U.S.C. § 108(a)(2)

(a) If applicable nonbankruptcy law, an order entered in a 
nonbankruptcy proceeding, or an agreement fixes a 
period within which the debtor may commence an 
action, and such period has not expired before the date 
of the filing of the petition, the trustee may commence 
such action only before the later of–

(1) The of such period, including any suspension of 
such period occurring on or after the 
commencement of the case, or

(2) Two years after the order for relief. 

(a) If applicable nonbankruptcy law, an order entered in a 
nonbankruptcy proceeding, or an agreement fixes a 
period within which the debtor may commence an 
action, and such period has not expired before the date 
of the filing of the petition, the trustee may commence 
such action only before the later of–

(1) The of such period, including any suspension of 
such period occurring on or after the 
commencement of the case, or

(2) Two years after the order for relief. 
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Notification of Claims:       TOLLING OF CLAIMS

• 11 U.S.C. § 108(a)(2)

• BUT, will not extend claims deadline under an insurance 
policy

(a) If applicable nonbankruptcy law, an order entered in a 
nonbankruptcy proceeding, or an agreement fixes a 
period within which the debtor may commence an 
action, and such period has not expired before the date 
of the filing of the petition, the trustee may commence 
such action only before the later of–

(1) The of such period, including any suspension of 
such period occurring on or after the 
commencement of the case, or

(2) Two years after the order for relief. 

(a) If applicable nonbankruptcy law, an order entered in a 
nonbankruptcy proceeding, or an agreement fixes a 
period within which the debtor may commence an 
action, and such period has not expired before the date 
of the filing of the petition, the trustee may commence 
such action only before the later of–

(1) The of such period, including any suspension of 
such period occurring on or after the 
commencement of the case, or

(2) Two years after the order for relief. 
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Defense of Claims:

General duty to defend unless claim(s) 
fall squarely within an exclusion.

General duty to defend unless claim(s) 
fall squarely within an exclusion.

Delaware: Cont’l Cas. Co. v. Alexis I. DuPont School Dist., 317 A.2d 101 (Del. 1974). 
Florida: S. Owners Ins. v. Gallo Bldg. Serv., Inc., Case No. 8:15-cv-01440-EAK-AAS, 2018 
WL 6619987 (M.D. Fla. Dec. 18, 2018). 
Ohio: City of Willoughby Hills v. Cincinnati Ins. Co., 9 Ohio St.3d 177, 459 N.E.2d 555 
(Ohio 1984).
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Defense of Claims:

General exclusion for intentional acts.General exclusion for intentional acts.

Delaware: State Farm Fire & Cas. Co., v. Hackendorn, 605 A.2d 3 (Sup. Ct. Del. 1991). 
Florida: Sunshine Birds & Supplies, Inc. v. U.S. Fidelity & Guaranty Co., 696 So.2d 907 (3d 
DCA 1997).
Ohio: GNFH, Inc., W. Am. Ins. Co., 172 Ohio App.3d 127, 873 N.E.2d 345 (3d App. 2007).
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Defense of Claims:       D&O CLAIMS

Insured v. insured exclusion not 
applicable to bankruptcy trustees
Insured v. insured exclusion not 

applicable to bankruptcy trustees

Delaware: Cohen v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. (In re County Seat Stores, 
Inc.), 280 B.R. 319 (Bankr. S.D.N.Y. 2002). 
Florida: Grafenauer v. Mukamal (In re Laminate Kingdom, LLC), Adv. Case No. 07-1792-
AJC, 2008 WL 704396 (Bankr. S.D. Fla. March 13, 2008).
Ohio: Rieser v. Baudendistel (In re Buckeye Countrymark, Inc.), 251 B.R. 835 (Bankr. S.D. 
Ohio 2000).
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Defense of Claims:       D&O CLAIMS

Bankruptcy trustees, committees of 
unsecured creditors, and receivers 

generally have standing to bring D&O 
claims

Bankruptcy trustees, committees of 
unsecured creditors, and receivers 

generally have standing to bring D&O 
claims

Bankruptcy: Cohen v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. (In re County Seat Stores, 
Inc.), 280 B.R. 319 (Bankr. S.D.N.Y. 2002). 
Receivers: Cobalt Multifamily Investors I, LLC, v. Shapiro, 857 F.Supp.2d 419 (S.D.N.Y 
2012). 
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Practical Considerations:

• Continued payment of financed premiums
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Practical Considerations:

• Continued payment of financed premiums
• Tail coverage 
• Renewal policies
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Practical Considerations:

• Continued payment of financed premiums
• Tail coverage 
• Renewal policies
• Deductibles and self-insured retention
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Dana R. Quick

Dana originally joined Bast Amron in 

2009, following a clerkship with the 

Honorable Laurel M. Isicoff, Chief 

Judge of the U.S. Bankruptcy Court 

for the Southern District of Florida.  

She practices in the area of insolvency 

litigation, specializing in investigation 

and prosecution of director and officer 

liability claims, representing a variety 

of insolvency fiduciaries across the 

country.  She is the firm’s first 

woman and first LGBT+ identified 

partner.  Dana is licensed to 

practice in Florida, Ohio, and 

Texas.   
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§524(G) ASBESTOS CLAIMS

➢ All unresolved claims plus all future claims as of the 
bankruptcy petition date are typically channeled into a 
trust.

➢ Pre-petition claims that were resolved but not paid as of 
petition usually given pre-petition value.

➢ All other claims presented in the future are valued 
according to schedule set forth in Trust Distribution 
Procedures as approved under bankruptcy Plan.

➢ Trust estimates its assets and total liabilities and sets 
payment percentage applicable to all claims.
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PLANNING A CLAIM AGAINST 
INSURANCE OF A DEFUNCT COMPANY

➢ Gather Information.

➢ Address Choice of Law.

➢ Be Mindful Of Deadlines.

➢ Consider Applicable Deductibles and Retentions.

➢ Pick Forum.

➢ Follow Applicable Procedures.
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PRELIMINARY STEPS

➢ Gather Information

➢ Corporate History.

➢ Pre-Dissolution Court Rulings.

➢ Policies.

Choice of Law

➢ Law Applicable to Validity of Claim Post Dissolution.

➢ State of Incorporation.
• Related companies.

• Place of Business.

• Location(s) When Policies In Effect.
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DEADLINES

➢ Relevant Orders from Bankruptcy or Dissolution 
Proceedings.

➢ Dissolution Law of Applicable State.

➢ General Limitations Periods, statutory or otherwise, still 
apply.

➢ Model Business Corporation Act.

• Major variations state to state.

➢ No deadlines in Alaska, California, Delaware, New Jersey.1

1. All state law references as of recent research.  Be sure to update.
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DEADLINES: NORTH CAROLINA

➢ Corporation may provide notice to known claimants 
and set deadline no sooner than 120 days.  N.C. Stat. 
§ 55-14-06. 

➢ Corporation may publish notice in newspaper and 
provide that claims barred unless a proceeding is 
commenced within 5 years. N.C. Stat. 55-14-07.

➢ 55-14-08 provides for enforcement against insurance.
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DEADLINES: ARIZONA

➢ Mostly the same as North Carolina.

➢ Corporation may provide notice to known claimants 
and set deadline no sooner than 120 days. ARS § 10-
1406. 

➢ Corporation may publish notice in newspaper and 
provide that claims barred unless a proceeding is 
commenced within 5 years. ARS § 10-1407.

➢ No mention of enforcement against insurance.



67
100484880v1  © 2022 Anderson Kill  P.C.  All Rights Reserved.

DEADLINES: WASHINGTON

➢ Claims must be brought within 3 years of dissolution. 
Wash. Bus. Corp. Act § 23B.14.340. 

➢ Assorted provisions regarding notice during course of 
dissolution.
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DEADLINES AFTER BANKRUPTCY

➢ Statutory schemes, by nature, apply to dissolutions.

➢ After Chapter 7 bankruptcy, corporations are effectively non-
existent or defunct: “[T]he continued existence or discharge of 
a Chapter 7 corporate debtor's liabilities [is] "irrelevant" 
because “the corporation becomes defunct….” [A]lthough 
federal bankruptcy law cannot effect the actual legal 
dissolution of a corporation incorporated under state law, it 
can and does operate to effectively end the corporation's real-
world existence.” 

➢ United States Dismantlement Corp. v. Jeffrey M. Brown Assocs., 
2000 WL 433971, at *3 (E.D. Pa. Apr. 13, 2000).
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DEDUCTIBLES AND RETENTIONS

➢ Policy Provisions.

➢ Application to Defense/Indemnity.

➢ “Bankruptcy or insolvency of the insured or of the 
insured's estate will not relieve us of our obligations 
under this Coverage Part.”

➢ Can insurance company withhold deductible?
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FORUM FOR SUIT

➢ Direct Action. 

• Statute.

• Policy Provision.

➢ Choice of Law.

➢ Jurisdiction over both nominal defendant and 
insurance company.
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PROCEDURES

➢ Obtain judgment from defunct policyholder before 
enforcing against insurance company.

➢ If service on defunct company is impossible, it may be 
possible to serve insurance company as real party in 
interest. Germain v. A.O. Smith Water Prods. Co., 981 
N.Y.S.2d 635 (Sup. Ct. New York County 2013).
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SPEAKER:
Mark Garbowski is an attorney in the Insurance Recovery group in Anderson Kill's 
New York office. Mark's practice concentrates on insurance recovery, exclusively on 
behalf of policyholders, with particular emphasis on professional liability insurance, 
directors’ and officers’ insurance, fidelity and crime-loss policies, internet and high-
tech liability insurance issues.

Mark is also a member of Anderson Kill's Financial Services insurance coverage 
group which serves its clients in that industry, including broker/dealers, commercial 
banks, investment advisors, hedge funds, mutual funds and other financial 
institutions. In addition, Mark is active in the firm's settlement and alternative 
dispute resolution adjunct to its insurance coverage litigation practice. In that 
context he develops computerized insurance allocation models for long-tail claims 
and other complex insurance models.

Before joining Anderson Kill, Mark practiced general commercial litigation with 
experience in the areas of products liability and securities litigation.

Mark frequently publishes articles and is editor-in-chief of Anderson Kill's 
Policyholder Advisor.

Mark Garbowski, Esq.
Shareholder

Anderson Kill P.C.
(212) 278-1169

mgarbowski@andersonkill.com


