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Does a Reservation of Rights Entitle 

the Insured to Independent Counsel?

 Some states:  Mere assumption of defense under a reservation 
of rights entitles insured to independent counsel.

◦ Union Ins. Co. v. Knife Co., Inc., 902 F. Supp. 877, 880 (W.D. Ark. 
1995) (Insured entitled to independent counsel whenever some, 
but not all, claims are covered)

 Other states:  Insurer must offer independent counsel if 
reservation of rights creates a potential conflict of interest.

◦ Golotrade Shipping and Chartering, Inc. v. Travelers Indem. Co., 706 F. 
Supp. 214, 219 (S.D.N.Y. 1989)

 Michigan:  Insured has no right to independent counsel.   
Appointed counsel must resolve conflicts in favor of the 
insured.  

◦ Federal Ins. Co. v. X-Rite, Inc., 748 F. Supp. 1223, 1229 (W.D. Mich. 
1990). 
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Majority Rule

Insurer must offer independent counsel if 
reservation of rights creates an actual 

conflict of interest.

The conflict must be “significant, not merely theoretical, actual, 
not merely potential” - Dynamic Concepts, Inc. v. Truck Ins. 
Exch., 61 Cal. App. 4th 999, 1007 (1998)

“The requirement of providing independent counsel for the 
insured arises only when there is an actual conflict of interest, 
rather than an appearance of a conflict of interest.” – Mut. Serv. 
Cas. Ins. Co. v. Luetmer, 474 N.W.2d 365, 368 (Minn. App. 1991).
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How to determine if actual conflict 

exists
 A conflict of interest triggering a right to 

independent counsel exists where “the facts 
to be adjudicated in the liability lawsuit are 
the same facts upon which coverage 
depends.”  N. county Mut. Ins. Co. v. Davalos, 
140 S.W.3d 685, 689 (Tex. 2004).

 When the dispute between the insured and 
third party will require resolution of an issue 
that will bear directly on the outcome of the 
coverage dispute.  Long v. Century Indem. Co., 
163 Cal.App.4th 1460 (2008).
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Issues that do not Give Rise to 

Right to Independent Counsel
 Reservation of right to seek 

reimbursement of defense costs or 

amounts paid to settle claims against 

insured.  Long v. Century Indem. Co., 163 

Cal. App. 4th 1460 (2008) 

 Parties disagreement about venue not a 

conflict triggering right to independent 

counsel. N. County Mut. Ins. Co. v. Davalos, 

140 S.W.3d 685, 688 (Tex. 2004)
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Application:  Reservation not on issue 

pertinent to resolution of underlying action
 Where insurer reserves right to deny coverage because the 

person suing the insured in a personal injury action might be 
a “resident relative” whose claims are excluded from 
coverage, no true conflict exists because that issue will not 
be decided in the underlying action. See McGee v. Sup. Ct., 176 
Cal.App.3d 221, 228 (1985).

 Claimant in underlying copyright infringement claim had to 
prove only that it had ownership of a valid copyright and the 
copying of constituent elements of the work that are original; 
thus insurer’s reservation of rights on several potential 
exclusions that did not involve this proof did not trigger a 
right to independent counsel, even where they involved 
issues that were raised in the underlying action. Partain et al. v. 
Mid-continent Specialty Insurance Services, Inc., 2012 WL 524130, 
*46.
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Classic examples of reservations triggering 

right to Independent Counsel

 Where there are claims for both intentional and 

non-intentional acts, and the insurer reserves its 

right to deny coverage for intentional conduct.

 Toxic tort claims where some claims of injury 

would fall under the pollution exclusion.

 Construction defect claims where some damage 

would fall outside coverage.
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Reservation based on Policy defense?

 Continental Ins. Co. v. Bayless and Roberts, Inc., 
608 P.2d 281 (Alaska 1980) – Insurer’s 
reservation on ground that insured violated 
policy conditions gave rise to right to 
independent counsel.
“Where, as here, the insurance company 
challenges the insured's right to enforce the 
policy on the ground the insured has breached a 
condition thereof, the insured has a right to 
demand an unconditional defense. Thus, the 
insurance company must either affirm the policy 
and defend unconditionally or repudiate the 
policy and withdraw from the defense.”
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Conflicts of Interest
Multiple Insureds/Multiple Claims

Jonathan T. Viner, Partner 
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Multiple Insureds

If several insureds are named as 

defendants, an insurer should evaluate 

whether there are conflicts between or 

among the insureds, that could trigger an 

insured’s independent counsel right.
When insureds are adverse, an insurer must provide 

independent counsel, to avoid having access to “both 

sides” of the litigation and using that to the insurer’s 

advantage. 
Joseph v. Markowitz, 551 P.2d 571 (Ariz. App. 1976).
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Multiple Insureds

Courts have held that, when insureds have 

conflicting interests, an insurer must afford 

independent counsel to all insureds.  This avoids 

a scenario in which the insurer takes advantage 

of the conflict by using information gleaned from 

the insureds to favor one over the others or to 

avoid coverage altogether.

See, e.g., Wolpaw v. General Accident Ins. Co., 639 A.2d 338 

(N.J. Super. App. 1994)
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Multiple Insureds

Not every dual representation results in 

conflicts that require appointment of 

independent counsel.

Hall CA-NV, LLC v. Old Republic National Title Ins. Co., 990 F.3d 

933 (5th Cir. (Tex.) 2021) (fact that counsel representing several 

parties recused itself from one insured’s room at a mediation, 

without more, is not a conflict requiring independent counsel).
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Multiple Insureds

Example: Employer and employee are both 
defendants.  Questions exist as to whether 
employee acted within the scope of employment 
and, thus, whether it is, in fact, an insured.

Right to independent counsel is triggered. The
employee wishes to establish conduct within scope
of employment (i.e. she’s an insured entitled to
coverage). The insurer would benefit by the
opposite conclusion (employee is not insured and
no vicarious liability imposed on named insured).

Williams v. American Country Ins. Co., 833 N.E.2d 971 (Ill. App. 2005).
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Multiple Insureds

• Example: Bodily injury to construction worker who sues general 

contractor and subcontractor.

– Additional insured GC tenders its defense to subcontractor’s CGL insurer and 

tenders to subcontractor seeking contractual indemnity

– Coverage for GC is limited to liability caused by subcontractor’s negligence. 

– Insurer reserves rights to limit or deny coverage to the extent GC’s liability is not 

for injury caused by named insured subcontractor’s work.

• Interests of insurer and GC seem to be adverse.  Insurer wishes to defend 

named insured subcontractor by establishing that injury was not 

subcontractor’s fault; this would eliminate its indemnity obligation to the GC.

– See, e.g., East 51st Street Dev’t Co. v. Lincoln General Ins. Co., 94 A.D.2d 420 

(N.Y. 2012); Liberty Mutual Fire Ins. Co. v. Hamilton Ins. Co., 356 F.Supp.3d 

(S.D.N.Y. 2018).

• Would the result change if coverage for the GC was for liability “arising out 

of the subcontractor’s work”?
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Multiple Insureds

• Example: Construction defect claims against developer and 

subcontractor.

– Additional insured developer tenders its defense to subcontractor’s CGL insurer 

and sues subcontractor seeking contractual indemnity

– Coverage for developer is limited to liability for covered “property damage” 

caused by subcontractor’s poor workmanship. 

– Insurer reserves rights to limit or deny coverage to the extent GC’s liability is not 

for injury caused by named insured subcontractor’s work and the right to seek 

reimbursement under Buss for defense costs the developer incurs for non-

covered damages.

• Interests of insurer and developer appear adverse in a way similar to that of the prior 

example.  However, the developer focuses its arguments on the reimbursement 

theory.  Because the insurer does not seem to dispute that it will have to indemnify 

the developer for covered damages arising out of the named insured’s work, there’s 

no conflict requiring independent counsel.

– Centex Homes v. St. Paul Fire & Marine Ins. Co., 187 Cal.Rptr.3d 542 (Ca. Ct. 

App. 2015)
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Multiple Insureds

Example: Each partner in the defendant 

partnership is also named as a defendant; 

certain partners can assert a defense not 

available to the culpable partner.  

Independent counsel is required for the 

culpable partner. Nisson v. American Home Assur. Co., 

917 P.2d 488 (Ct. App. Okla. 1996).
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Multiple Insureds

The analysis might be the same where:

• The defendants are all insureds, though 

under separate policies.

Dairy Farmers of America, Inc. v. Travelers Ins. 

Co., 292 F.3d 567 (8th Cir. (Mo.) 2002)

•The defense is gratuitous.

Mosier v. Southern California Physicians Ins. Exch., 

63 Cal. App. 4th 1022 (Ct. App. 1998)
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Multiple Insureds

Does the mere fact of cross-claims among insureds 

trigger the right to separate AND independent counsel?

– Generally, courts appear to hold “yes”

See, e.g., Wolpaw, supra (adverse interests among insured defendants, 

evidenced by cross-claims for contribution/indemnity, required appointment 

of independent counsel for all, in view of serious potential for excess verdict)

– However, an insurer’s refusal to pay counsel for its additional 

insured, whom the insurer appointed, to draft and file a third-

party contribution/indemnity claim against the named insured did 

not reflect a conflict of interest and the additional insured was not 

reimbursed for the cost of retaining independent counsel

Flexi-Van Leasing, Inc. v. Travelers Indem. Co., 837 Fed.Appx. 141 (4th 

Cir. (S.C.) 11/23/20) 
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Multiple Insureds

Where one insured is entitled to independent 

counsel, due to a coverage defense and/or 

defense/claim of other insureds, should the 

insurer insist that other insureds also be 

represented by independent counsel?

Insured with independent counsel might argue 

fairness requires the defense of all insureds be 

free of the insurer’s influence/interests/control.
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Multiple Insureds

Not all scenarios involving multiple insureds 
trigger the independent counsel right .
– No cross-claims among insureds

– No allegations one is more culpable than the other(s)

– Adequate limits

– Insurer may could properly retain common counsel to 
defend all insureds.

• Kaufman v. Medical Liability Mut., 92 A.D.3d 1057 (N.Y. 2012)

• Delmonte v. State Farm, 90 Hawaii 39 (1999)

• Allied American Ins. Co. v. Ayala, 616 N.E.2d 1349 (Ill. App. 1993)
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Multiple Insureds

Defense counsel must still evaluate the 

existence of conflicts among the clients  

– Ethical obligation of defense counsel involves 

evaluation of whether actual conflicts between parties 

exist, such that separate counsel is required. Twin City 

Ins. Co., supra, 336 F.Supp.2d 610.

– Insurer might consider suggesting or requesting a 

written conflict waiver outlining the parameters of the 

joint representation

– Ask if defense counsel has considered whether there 

are current or anticipated conflicts among the clients
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Multiple Insureds

An insurer might wish to evaluate whether having a 
separate adjuster to handle the defense of each insured, 
along with an ethical wall, would alleviate the conflict.

Some courts have rejected such an approach, observing 
that, somewhere in the chain of command, a single 
supervisor is responsible for strategy and settlement 
authority, rendering the separation a fiction. 

Armstrong Cleaners, Inc. v. Erie Ins. Exch., 363 F.Supp.2d 797 
(S.D.Ind. 2005).
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Multiple Insureds

Bottom Line

• Suits involving multiple insureds may present 

conflicts among insureds and/or between 

insured(s) and insurer.

• Insurers should carefully consider the 

allegations and the policy provisions to identify 

such conflicts and evaluate whether, under 

applicable law, the right to independent counsel 

is triggered.
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Conflicts of Interest

Multiple Liability Theories
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Multiple Liability Theories

The assertion of mutually exclusive liability 

theories against an insured, one covered and 

one not covered, necessitates evaluation of 

the insured’s independent counsel right.

Perhaps the most frequent scenario 

presented is when the damages are sought 

under alternative theories of negligence and 

intent.
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Multiple Liability Theories

The test has been stated as follows:

If the insurer has an incentive to lay the 
groundwork, during discovery, to establish that 
the insured acted intentionally, removing the 
possibility of coverage, the right to independent 
counsel is triggered.

National Cas. Co. v. Forge Industrial Staffing Inc., 567 F.3d 871 
(7th Cir. (Ill.) 2009).

However, the conflict must be actual, not potential; if the 
complaint does not allege intentional conduct, the 
independent counsel right is not triggered.  
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Multiple Liability Theories

Example: A claim for injuries resulting from an 

altercation.  Plaintiff asserts theories of intentional 

conduct and, alternatively, negligence. The policy 

excludes coverage for injuries that are intended, but 

covers injury caused by an “occurrence” (accident).

American Family Mut. Ins. Co. v. Blackburn, 566 N.E.2d 889 (Ill. 

App. 1991) (asserting alternate theories of intentional tort and 

negligence in wrongful death action arising out of stabbing by 

insured)
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Multiple Liability Theories

Example: Product liability action. Theories 

of liability for design defect or, alternatively, 

negligent manufacture. The policy excludes 

coverage for liability arising out of design 

defects.

U.S.F.&G. v. Louis A. Roser Co., Inc., 585 F.2d 932 

(8th Cir. (Minn.) 1978) (seemingly adopting “mutually 

exclusive alternative liability theories” rule)
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Multiple Liability Theories

So-called “mixed actions” typically do not create conflicts 

of interest.  Thus, where the lawsuit asserts various 

independent claims, there might not be a right to 

independent counsel. 

– Patent infringement and disparagement

– False advertising and disparagement or emotional distress

– Trade secret misappropriation and trade dress 

infringement

– Product recall and third-party property damage

– Failure to procure insurance as required by contract
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Multiple Liability Theories

Courts are not necessarily consistent as to whether 
mixed actions trigger the independent counsel right:

– Yes: The insured has an interest in defeating liability as to all 
claims, but the insurer has no incentive to defeat the non-
covered claims.  Panel counsel might minimize efforts to defend 
that claim to reduce the insurer’s defense costs.  

– No:  An insurer must provide a defense to the entire suit, even 
the non-covered counts and has no affirmative interest in a 
liability finding against the insured on the non-covered theories.  
Defense counsel is ethically obligated to vigorously defend all 
counts.  Therefore, there is no “conflict” of interests and the right 
to independent counsel is not warranted. 

Twin City Fire Ins. Co. v. Ben Arnold-Sunbelt Beverage, 336 F.Supp.2d 610 (D.S.C. 2004); Builders 
Concrete Services, LLC v. Westfield National Ins. Co., 486 F.Supp.3d 1225 (N.D. Ill. 2020) (construction 
defect claims; independent counsel not required unless the insurer can manipulate the suit in a way that 
would completely preclude coverage)



35

Multiple Liability Theories

Courts reach different conclusions and don’t 
even attempt to harmonize other decisions
– Where only one of three instances of medical 

malpractice was within the policy period, reservation of 
rights created conflict triggering right to independent 
counsel. Illinois Masonic Med. Ctr. v. Turegum Ins. Co., 522 N.E.2d 
611 (Ill. App. 1988).

– Where insurer obtained DJ that it was obligated to 
indemnify only for negligent entrustment claim, but not 
for negligence claim, insurer’s obligation to nevertheless 
defend both claims did not trigger independent counsel 
right. Prudential P&C Ins. Co. v. Godfrey, 169 A.D.2d 1035 (N.Y. 
1991).
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Multiple Liability Theories

Bottom Line

• Where alternative and mutually exclusive liability 

theories are asserted and one is covered while one 

is not – the insurer needs to analyze the right to 

independent counsel

• Where the action is “mixed,” applicable law should 

be evaluated carefully, with consideration given to 

the relationship between the covered and non-

covered claims
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Damages Sought In Excess of 

Policy Limits and 

Policyholders’ Strategic Options
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Do Damages in Excess of Policy Limits 

Create a Conflict of Interest?

 In many jurisdictions, the fact that the underlying suit seeks damages in 

excess of policy limits does not create a conflict of interest.  E.g., Fed. Ins. 

Co. v. MBL, Inc., 160 Cal. Rptr.3d 910 (2013); Sierra Pac. Indus. v. Am. States Ins. 

Co., 883 F. Supp. 2d 967 (E.D. Cal. 2012); U.S. Specialty Ins. Co. v. Byrd, 833 F. 

Supp 2d 1348 (M.D. Fla. 2011)

 Rationale is that insurer and insured’s interests are aligned in minimizing 

damages.

 California’s Civ. Code §2860 provides:  “No conflict of interest shall be 

deemed to exist as to allegations of punitive damages or be deemed to 

exist solely because an insured is sued for an amount in excess of the 

insurance policy limits.”

 Similarly, prayer for punitive damages alone does not create a conflict.
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Do Damages in Excess of Policy Limits 

Create a Conflict of Interest?

 Other jurisdictions recognize that damages in excess of policy limits do 

create a conflict.  E.g.,  R.C. Wegman Construction v. Admiral Ins. Co., 629 F.3d 

724 (7th Cir. 2010); Kannaday v. Ball, 631 Fed. Appx. 635 (10th Cir. 2015); 

Perma-Pipe, Inc. v. Liberty Surplus Ins. Co., 2014 WL 1600570 (N.D. Ill. 2014)

 A “nontrivial probability” of excess judgment, creates conflict, since the 

insurer will not have same motivation to settle.

 Insurer owes “duty not to gamble with the insured’s money by 

foregoing reasonable opportunities to settle a claim on terms that will 

protect the insured against excess judgment.”

 “Heads I win, tails you lose” situation:  $2mm claim, with $1mm policy 

limit.  Case could settle for $1mm, but insurer believes 50% chance of 

wining at trial.  Insurer has no motivation to settle; even if case goes to 

trial, it’s exposure is $1mm.
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Settlement of Claims May Create a 

Conflict of Interest

 A defending insurer’s decision to reject a settlement offer within the insured's 
policy limits does not necessarily create a conflict of interest.  Allstate Ins. Co. v. 
Campbell, 639 A.2d 652 (Md. 1994).

 But see Essex Ins. Co. v. W.G.S., LLC, 2010 WL 729323 (D. Ariz. Mar. 1, 2010) 
(“A conflict also exists if the insurer refuses to accept a settlement offer 
that is within the policy limits.”)

 But, when an insurer wants to pursue a settlement in excess of policy limits, 
but the policyholder refuses, a conflict arises. See Golden Eagle Ins. Co. v. 
Foremost Ins. Co., 20 Cal.App.4th 1372 (1993); accord Park Townsend, LLC v. 
Clarendon Am. Ins. Co., LLC, 2013 WL 3475176 (N.D. Cal. July 10, 2013).

 Even though potential excess judgment did not create a conflict, the 
insurer’s interests and policyholders’ interests diverged when the insurer 
tried to settle the claim for more than its policy limits and policyholder 
objected because settlement would expose it to subsequent claims.

 Policyholders were entitled to independent counsel to represent them in 
settlement negotiations.
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Policyholders’ Strategic Options

 Strategy will depend on a variety of considerations, including, ability to pay 

portion of defense counsel rates and complexity of underlying claims:

◦ Which counsel will handle the matter most efficiently?

◦ Do I want to pay independent counsel’s likely higher rates?

◦ How complex are the underlying claims, and does it make sense to stick 

with my counsel who understands my business?

 When an insurer refuses to acknowledge a conflict, policyholders have 

various options, including:

◦ Agree to insurer’s panel counsel, but retain shadow counsel;

◦ Select independent counsel, and negotiate over rates insurer will cover, 

and reserve rights to fight another day;

◦ File a lawsuit to establish right to independent counsel and breach of 

duty to defend.
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Insurer’s option:  Waive reservation

 An insurer may decide that it is best to waive a 

particular coverage defense that will trigger a right to 

independent counsel in favor of maintaining control of 

the defense.  This generally involves a consideration of 

the nature of the coverage defense, the likelihood of 

successfully avoiding indemnification based on the 

defense, other coverage defenses that are available and 

do not trigger the duty to provide independent counsel, 

and the perceived benefit to the insurer of maintaining 

control of the defense.
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Insurer’s option:  Attempt policy 

buyout
 An insurer that has strong coverage defenses that 

it does not wish to waive, but that still wishes to 
limit its exposure for defense costs, may attempt 
to negotiate with the insured for a “buy out” of 
the claim.  This entails reaching an agreement with 
the insured on the value of the policy as it 
pertains to the particular claim, in light of the 
likelihood of coverage, the estimated defense fees, 
and the likelihood that the insurer could 
successfully obtain reimbursement of some or all 
of the defense fees it pays for.



44

Insurer’s Enhanced Obligation of 

Fairness
 (1) thoroughly investigate the claim; 

 (2) retain competent defense counsel for the insured, 

and both retained defense counsel and the insurer must 

understand that only the insured is the client; 

 (3) inform the insured of the reservation of rights 

defense and all developments relevant to policy 

coverage and progress of the lawsuit; 

 (4) refrain from any activity that would show a greater 

concern for its monetary interest than for insured's 

financial risk.  Tank v. State Farm Fire & Cas. Co., 715 P.2d 

1133, 1137 (Wash. 1986)
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Other Insurer Considerations

Issues to think about:
 Where there is merely an “enhanced duty of good 

faith,” is it better to offer independent counsel?

 What if you discover that your insurer client failed to 
identify an actual conflict and retained panel counsel, 
which has been defending the insured all along?

 What if the insured says it is willing to be represented 
by panel counsel?

 What if your insured is offered a defense by an 
indemnitor?


	House Slides - BEACON2019 CLE 90 min
	Slide 1 
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Slide 5 
	Slide 6 
	Not a Passholder Yet?  Try the CLE Individual Annual Pass

	JOINT Slides- 2021 May 25 Strafford Webinar Re Independent Counsel JTV Updated Slide Deck



