
Insured vs. Insurer: Litigating Priorities 

in Subrogation Proceeds and the Made 

Whole Doctrine

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, JUNE 29, 2022

Presenting a live 90-minute webinar with interactive Q&A

Michael Conley, Principal, Offit Kurman, Philadelphia

Robert M. Horkovich, Managing Shareholder, Anderson Kill P.C., New York



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


Michael Conley
Offit Kurman
(267) 338-1317
mconley@offitkurman.com

Robert M. Horkovich
Anderson Kill P.C.

(212) 278-1322
rhorkovich@andersonkill.com

1:00pm-2:30pm EST, 10:00am-11:30am PST

Wednesday, June 29, 2022

WHOLE DOCTRINE
IN SUBROGATION PROCEEDS AND THE MADE
INSURED VS. INSURER: LITIGATING PRIORITIES

          Strafford Webinar



OVERVIEW OF PRESENTATION

Agenda For Today:

1. The Basics. Mike Conley

2. What does it mean to be Made Whole? Bob Horkovich

3. Exceptions and how claims are litigated. Mike Conley

4. Subrogation. Bob Horkovich

5. Practical Tips.

6. Questions

Mike Conley
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Presented by: 

Michael Conley, Esq.

THE MADE WHOLE DOCTRINE

THE BASICS

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

The Made Whole Doctrine is a policyholder’s equitable and/or contractual right 

to recover all of its damages before an insurance company can recoup funds it 

has paid either in settlement or defense of a claim.

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

Origin 

➢ Subrogation is the substitution of one person in place of another to

pursue a claim or right.

➢ Insurers often attempt to stand in the shoes of a policyholder to recover

from third-parties amounts paid under an insurance policy.

➢ The Made Whole Doctrine addresses the priority of recovery as

between the policyholder and the insurance company.

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

Generally applies as a background principle in most states, although the scope and 

application can vary.

Must consider, state-by-state, whether doctrine has been expressly applied or 

rejected in context of specific types of claims. 

➢ property damage claims

➢ personal injury claims

➢ health and medical insurance claims

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

Who gets what? Equitable principle with a contractual overlay. 

➢ Many states have developed case law to address an insurance company’s

equitable subrogation rights and to address allocation of any recovery as

between the policyholder and the insurance company.  [Note- there may be

statutory mandated allocation particularly with auto and worker’s compensation

claims.]

➢ For states where the courts have addressed the issue, in general they fall into

three buckets: 1) the insurance company is to be reimbursed first; 2) the

policyholder must be reimbursed first; and 3) any recovery is prorated.

➢ Complicating matters is the interaction between equitable principles and the

language of the insurance policy at issue.  The language of policies can vary

significantly from no provision for allocation, to some with pro-policy provisions

and others with pro-insurer provisions.

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

A Very Basic Example 

➢ A policyholder has $300,000 stolen through an employee embezzlement 

scheme.

➢ The policyholder spends $20,000 in forensic accounting fees to determine 

the amount of the loss.  It also spends $15,000 to determine who was 

involved and to correct security protocols.

➢ The insurance policy has a $25,000 deductible.

➢ The insurance carrier determines that under the policy it only needs to 

reimburse the policyholder for the amount stolen and the $20,000 to 

determine the amount of the loss, so it pays the policyholder $295,000 

($300k + $20k - $25k deductible).  

➢ The insurance company also incurs $10,000 in outside fees to adjust the 

loss.

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

Questions:

➢ Equitable v. Contractual Subrogation - Can the insurance 

company go after the employee who stole the money?

➢ How much can the insurance company attempt to recover from 

the employee?

➢ Can the policyholder go after the employee and, if so, for how 

much?

➢ Made Whole Doctrine – who has the priority in any 

recovery?

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

Examples of Policy Language:

Example Subrogation Language:

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

Examples of Policy Language:

Example 1 “Recoveries” language:

Mike Conley
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THE MADE WHOLE DOCTRINE

THE BASICS

Examples of Policy Language:

Example 2 “recoveries” language:

Mike Conley

16



What Does It Mean To Be Made Whole? 
Tips and Strategies for Policyholders

Bob Horkovich



What Does It Mean to be Made Whole?

18

➢ Policyholders have different forms of losses

• Covered Losses

• Uncovered Losses

• Deductibles Regarding Self-Insured Retentions

• Claim Adjustment Fees

• Legal Fees and Costs

➢ The policyholder may disagree on the amount of these claims

Bob Horkovich



Covered and Uncovered Loss

19

All Losses

➢ Thiringer v. American Motorist Co., 588 P.2d 191 (Wash. 1978). (proceeds

of the third-party settlement must first be applied to the policyholder’s

“general damages”; if any excess remains, it is applied to the policyholder’s

“special damages” covered by the insurance; only after that may the

insurance company obtain subrogation from the third-party recovery.)

Only Covered Losses

➢ Ludwig v. Farm Bur. Mut. Ins. Co., 393 N.W.2d 143 (Iowa 1986) (made

whole doctrine as applying only to a policyholder being fully compensated

for covered losses).

Bob Horkovich



Legal Fees and Costs

20

➢ Majority View:  The policyholder’s costs and attorney’s fees in

pursuing the third-party tortfeasor are covered.

• Montana: The policyholder must first be made whole, including the costs

incurred to recover from the third-party tortfeasor.  Swanson v. Hartford

Ins. Co. of Midwest, 46 P.3d 584 (Mont. 2002).

➢ Minority View:  It appears that some states, based on the American

Rule that litigants bear their own legal costs, do not count legal fees

to obtain the recovery.

• Alabama: CNA Ins. Co. v. Johnson Galleries, 639 So. 2d 1355, 1359

(Ala. 1994).

Bob Horkovich



Self-Insured Retention or Deductible

21

No Reimbursement Required

➢ City of Asbury Park v. Star Insurance Company, 2020 WL 3493526
(N.J. 2020).

➢ Where the award from a subrogation action against a third-party is
insufficient to reimburse both the policyholder’s self-insured retention
and the insurance company’s loss in excess of the self-insured
retention, carrier is not obligated to reimburse 100% of the deductible
first.
“To place priority of recovery with the insured would, in effect, convert
the policy into one without a self-insured retention,” which is contrary
to the policy language.

Reimbursement Required

➢ Daniels v. State Farm Mut. Auto. Ins. Co., 2019 WL 2909308 (Wash.
2019) (“Any recoveries must be allocated first to the insured for any
deductible(s) incurred in the loss.”)

Bob Horkovich



Exceptions, Overrides, and Nuances to the Made Whole Rule

22

➢ Statutory Exceptions

➢ Releases and Waivers

➢ Litigation Conduct

➢ Contract Exceptions

Mike Conley



Statutory Exceptions
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➢Multiple states codify the priority of recovery in statutes

➢ Particularly relevant in health and automobile cases

➢ Highly specific to each state

Mike Conley



Releases and Waivers

24

➢ Policyholders can formally release all claims and/or assign 

all rights of recovery to the insurance company.  This often 

occurs in the context of a subrogation receipt 

accompanying a claim payment.  Travelers Indem. Co. v. 

Ingebretsen, 28 Cal.App.3d at 866.

➢ Policyholders can waive right to be made whole if 

policyholder settles directly with the tortfeasor without 

insurance company consent, therefore cutting off the 

insurance company’s subrogation rights.  Conservatorship 

of Edwards, 198 Cal.App.3d 1176 (1988).

Mike Conley



Litigation Conduct

25

“Just as an insurer may not sit back and allow the insured to 

recover against the third-party tortfeasor, and then demand all 

the proceeds for itself, an insured may not sit back and do 

nothing to assert its rights against the responsible party, and 

then expect to be made whole by the insurer who enforces its 

right of subrogation.”  Chandler v. State Farm Mut. Auto. Ins. 

Co., 598 F.3d 1115  (9th Cir. 2010).

➢ Where Insurance Company funds or participates in the

action, the made-whole rule may not apply.  Id.

➢ Similarly, when insurance company does NOT participate or

fund in the action, the insurance company may not obtain

subrogation until the policyholder has been made whole.

Plut v. Fireman’s Fund Ins. Co., 85 Cal.App.4th 98 (2000).

Mike Conley



Can Contracts Override the Made Whole Doctrine?

26

➢ Yes, With Sufficiently Clear Language

• Connecticut: Connecticut Supreme Court noted that the Made Whole Doctrine 

is merely the default rule but parties may contract around it in the insurance 

policy, so long as they do so expressly.  Fireman’s Fund Ins. Co. v. TD Banknorth 

Ins. Agency, Inc., 2013 WL3818112 (Conn. 2013).

• California:  The parties can contract away the Made Whole Doctrine, so long as 

the policy provisions “clearly and specifically” give the insurer priority of proceeds 

even where the insured was not first made whole.  Samura v. Kaiser Found. 

Health Plan, Inc., 17 Cal.App.4th 1284 (1993); Progressive West Ins. Co. v Sup. 

Ct., 135 Cal.App.4th 263 (2005).

➢ No

• Wisconsin:  The Wisconsin Supreme Court has indicated that the Made Whole 

Doctrine can trump contract provisions expressly contrary to the doctrine.  

Drinkwater v. American Family Mut. Ins. Co., 714 N.W.2d 568 (Wis. 2006).

• Mississippi:  Parties cannot avoid the common law Made Whole Doctrine 

through a contract provision.  Hare v. State of Miss., 733 So. 2d 277 (Miss. 

1999).

Mike Conley



Contractual Language Must Be Clear and Explicit

27

• Example of Clear Language:

― Provision stating that the insured shall be entitled to

reimbursement, from any personal injury settlement, of 

amounts paid by the insurer to the insured “regardless of 

whether the total amount of the recovery [by the insured] 

on account of the injury or illness is less than the actual 

loss suffered by [the insured].” Samura v. Kaiser Found. 

Health Plan, Inc., 17 Cal.App.4th 1284 (1993).

• Example of Unclear Language:

― Provision stating that upon payment by the insurer, the

insured’s rights to recover damages from third parties were 

“transferred to” the insurer.  Sapiano v. Williamsburg Nat’l Ins. 

Co., 28 Cal.App.4th 533 (1994).

Mike Conley



When May An Action Commence?

28

➢ Insurance Companies may only bring a subrogation action 

against the policyholder if the policyholder’s recovery exceeds 

that to which he is entitled.  

➢ However, the policyholder is not entitled to be made whole 

until and unless there has been a recovery from the tortfeasor 

because the policyholder has no standing to bring such a 

claim.  

➢ Chandler v. State Farm Mut. Auto. Ins. Co., 598 F.3d 1115  

(9th Cir. 2010).

Mike Conley



Who Bears the Burden of Proof?

29

➢ Majority Rule: Burden of Proof on the Insurance Company Seeking

Subrogation

• Automobile Ins. Co. of Hartford v. Conlon, 216 A.2d 828, 829 (Conn.

1966):  In a reimbursement action to recover monies paid out on

collision insurance policy, court held that the policyholder bore the

burden of proving the policyholder’s judgment against the tortfeasor

included compensation for property damage.

• Complete Health, Inc. v. White, 638 So.2d 784 (Ala. 1994):  Burden

on insurance company to prove insured was fully compensated.

➢ Minority Rule: Burden on the Policyholder

• Wallace v. Aetna Lif & Cas. Ins. Co., 499 So.2d 577 (La. App. 1986):

Louisiana places the burden on the policyholder/plan beneficiary to

prove that it was not fully compensated, in order to avoid a

subrogation provision in the contract.

Mike Conley



Subrogation

Bob Horkovich
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Subrogation

➢ An insurance company may not subrogate against its 

own policyholder.

48

Bob Horkovich
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Anti-Subrogation Rule

➢ A common law defense to subrogation.

➢ A subrogated insurance company standing in the shoes of its 

policyholder cannot bring a subrogation action against its own 

policyholder.

➢ No right of subrogation can arise in favor of an insurance company 

against its own policyholder. 

➢ Allowing subrogation here would compromise the special relationship 

between the policyholder and the insurance company.

48

Bob Horkovich
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Anti-subrogation applies beyond the named insured

➢ The anti-subrogation rule applies to the named insured under the

policy as well as any additional insureds.

➢ The named insured may include parents, subsidiaries, affiliates,

partners, etc.

48

Bob Horkovich
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Anti-subrogation applies beyond the named insured 

(Cont’d)

➢ Courts might not apply an anti-subrogation rules to prohibit an 

insurance company from claiming reimbursement from the 

policyholder after the policyholder recovers from a third party which 

is insured by the same insurance company. 

➢ Some courts have ruled that public policy does not prevent 

subrogation where the third party is insured under a separate 

insurance policy. 

48

Bob Horkovich
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Reasons for the Anti-subrogation rule

1. An insurance company seeking subrogation only is enforcing the rights 
of the policyholder and the policyholder cannot sue itself. 

2. An insurance company takes premiums to insure a risk and can’t pass 
that same risk back to the policyholder. 

3. Insurance companies obtain non-public information from their 
policyholders and can’t use that information against their policyholders 
in a subrogation action.

4. An insurance company‘s actions against its own policyholder violates 
the special relationship between the insurance company and the 
policyholder. 

48

Bob Horkovich
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Exceptions to the Anti-subrogation rule

➢ Some courts have permitted insurance companies to seek repayment

for damage by a separate policyholder covered under a different

insurance policy. “No coverage” exception.

➢ If the policyholder has impaired the subrogation rights of the

insurance company, the insurance company may be permitted to

proceed.

48

Bob Horkovich
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Subrogation (cont’d)

IMPORTANT ISSUES CONCERNING SUBROGATION:

➢ An insurance company’s right to subrogation may make

coverage illusory.

• Insurance company pays policyholder.

• Insurance company subrogates against 3rd Party.

• Third-party pays insurance company.

• Third-party is indemnified by policyholder under contract.

48

Bob Horkovich
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Subrogation (cont’d)

➢ Subrogation may impair a contractual counterparty’s 

ability to perform.

➢ E.g.,

• counterparty’s negligence causes loss to policyholder. 

• Insurance company pays policyholder.

• Counterparty has insufficient insurance to pay 

insurance company.

48

Bob Horkovich
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Subrogation (cont’d)

➢ “Waiver of Subrogation” clauses in contract might result 

in a forfeiture of coverage.

• General Rule:  Policyholder must not do anything to prejudice 

the insurer’s subrogation rights.

48

Bob Horkovich
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Subrogation (cont’d)

➢ Solution to these potential problems:

• Waiver of subrogation by Insurance Company

➢ Negatives:

• Higher premiums

• No ability to piggyback on insurance company’s subrogation

efforts.

̶ To recoup uninsured portion of the loss

48

Bob Horkovich
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Practice Tips for Policyholders: During the First Party Claim

41

✓ Know the law of your preferred forum.

✓ Check statutes in addition to caselaw.

✓ Pay attention to the distinctions between types of policies –

auto and health insurance often have different rules than

property policies.

✓ Review policy provisions and assess whether they are

sufficiently clear and explicit to override the made whole rule.

✓ Document the full extent of uncovered losses.

✓ Be very careful in accepting a claim payment – look for

releases or waivers before you sign.

Mike Conley/Bob Horkovich



Practice Tips for Policyholders: During the Subrogation Action

42

✓ Consider your role in the claim against the tortfeasor, and at a 

minimum, stay involved in the subrogation action to preserve 

your claim to the recovery.

✓ Reiterate the need to pursue all potentially recoverable 

losses, not just covered claims.

✓ Attend the mediations or settlement conferences.

✓ Document legal fees incurred in prosecuting the subrogation 

action.

✓ Carefully consider any joint prosecution agreement for 

implications on allocation of recovery.    

Mike Conley/Bob Horkovich



Questions?



Thank You.

Robert M. Horkovich, Esq.
Managing Shareholder

Anderson Kill
(212) 278-1322

rhorkovich@andersonkill.com

Michael Conley, Esq.
Principal

Offit Kurman
(267) 338-1317

mconley@offitkurman.com
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