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Allocating Risk to the Proper Party

Allocating Risk through Additional Insured 
Status

Identifying Required Coverages

Memorializing Risk Allocation

Documenting Coverage

Topics Covered 
Today



Allocating Risk to the 
Proper Party
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Contractual Risk Allocation
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Contractual 
Insurance 

Requirements

Indemnity and 
Hold 

Harmless

Additional 
Insured 
Status
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Assess Risk
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What are we 
trying to 
protect?

What could go 
wrong?

How can we 
mitigate?

After 
mitigation, 
what risk 
remains?
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 Risk transferred between parties 
by indemnification or hold 
harmless agreement

– Provisions not always 
enforceable (especially in 
construction context)

– Efficacy dependent on ability 
to pay

 Party that bears risk may lay off                                  
all or portion of risk to insurers

Allocating Risk Among Parties
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Insurance Should Follow 
Contractual Risk Transfer

Contract to design 
new space

Accident due to 
improper design

Injured 
party sues 
Business 

Architect’s 
Professional 

Liability Policy

Architect
Business

Risk Transfer through
Indemnity Provision 

 Policy follows contractual risk of loss

 Business seeks indemnification from architect

 Architect tenders defense and liabilities to 
insurer

Business 
demands 
indemnity
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 Absent waiver, insurer generally subrogated to rights of insured against 
third parties

 If insured has right of contribution from counterparty, insurer may assert 
right to recovery, defeating the desired risk transfer

 Insured’s waiver of rights against counterparty could jeopardize coverage 
without insurer consent

 Subrogation waiver constitutes insurer’s consent and acknowledgment of 
risk transfer

Waiver of Subrogation
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Insurer’s Rights Absent Waiver
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Subrogation Waiver
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 Prohibit indemnification in 
construction contract for 
indemnitee’s sole negligence

 May prohibit indemnification for 
comparative negligence

 Depending on jurisdiction, 
contracting party may procure 
insurance coverage broader than 
permitted indemnity

 Require indemnity to support 
coverage under “insured contract” 
exception to contractual liability 
exclusion

Anti-Indemnity Statutes
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 ISO CG 00 01 requires insurer to defend indemnitee of insured if both are 
parties to suit if certain conditions satisfied:
– Suit seeks damages for which insured has assumed liability in “insured 

contract”
– Insurance applies to liability assumed by insured
– Insured has also assumed obligation for and cost of defense of 

indemnitee
– No known conflict of interest between indemnitee and insured
– Indemnitee and insured ask insurer to conduct and control defense
– Indemnitee agrees to cooperate with insurer in suit

 Cost of defense for indemnitee does not reduce limits of liability

CGL Insurer’s Defense of Indemnitee
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Best Practices:  Allocating Risk 
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Recognize that 
allocation is a 
business decision

Account for parties’ 
relative bargaining 
power

Identify each party’s 
leverage

Reflect risk allocation 
in contract price



Allocating Risk through 
Additional Insured Status



Additional Insured by Category (Blanket)

Additional Insured By Name

Additional Named Insured

Allocate Risk through Insured Party Status

Named Insured
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Named Insured
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Additional Named Insured
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 Protects AI from NI’s negligence 

 Insures AI for liability arising from NI’s acts and omissions (but not for AI’s 
sole negligence)

 Benefits:

– Coverage without premium

– No responsibility for deductibles or SIRs

– No erosion of AI’s policies

 By name or category (blanket)

Additional Insured
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Additional Insureds by Name
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Additional Insureds by Name
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Blanket Additional Insured
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Standard blanket endorsement with 
privity requirement OR

Blanket endorsement extends to AI 
rights to any person or entity that 
downstream party agrees to name 
as AI



Bradley Arant Boult Cummings LLP    |    bradley.com    |    © 2020

Coverage Expansion: Privity Versus No Privity
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CG 20 
33 

Any person or organization for whom you are performing 
operations when you and such person or organization have 
agreed in writing in a contract or agreement that such person or 
organization be added as an additional insured on your policy

CG 20 
38

1.  Any person or organization for whom you are performing 
operations when you and such person or organization have 
agreed in writing in a contract or agreement that such person or 
organization be added as an additional insured on your policy; 
and
2. Any other person or organization you are required to add as 
an additional insured under the contract or agreement 
described in Paragraph 1. above



Identifying Required 
Coverages



Bradley Arant Boult Cummings LLP    |    bradley.com    |    © 2020

 Liability for Bodily Injury and Property Damage
– Not arising out of professional services = CGL
– Arising out of professional services = PL & E&O

 Property Loss or Damage
– Commercial Property (BI & CBI)
– Builder’s Risk
– Inland Marine

 Financial Losses
– PL, E&O, D&O
– Employer’s Liability
– Workers Compensation
– Cyber

Allocate Risks to Appropriate Policy

28



Bradley Arant Boult Cummings LLP    |    bradley.com    |    © 2020

 CGL coverage for bodily injury 
and property damage not arising 
from professional services

 Professional liability or errors and 
omissions coverage for bodily 
injury and property damage, as 
well as financial damages, arising 
from professional services

Allocate Risk for Third Party Bodily Injury or Property Damage
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 Insures bodily injury and property 
damage

 Must happen during policy period

 Claim can be made at any time

 Policy may not respond if bodily 
injury or property damage occurs 
outside of policy period, even if 
the insured provided services 
during policy period.

Occurrence-Based Coverage
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 Bodily injury and property damage 
can occur at any time BUT

 Claim must be made during policy 
period

 Retroactive date can limit time 
period when events causing injury 
can occur

 Coverage may be excluded if 
insured was aware of potential 
liability for its prior acts before 
policy’s inception

Claims-Made Coverage
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CGL – Completed Operations

Covers bodily injury and property damage 
occurring away from premises you own or rent 
and arising out of your product or your work, 
after work has been completed

Contract should address time for which 
coverage is required – may be tied to statute of 
repose
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 Protects insured against liability for 
committing an error or omission while 
performing professional services

 May be designated as “Professional 
Liability” or “Errors and Omissions” 
coverage

 Traditional professionals (doctors, 
lawyers, accountants) as well as 
“quasi-professionals” (e.g., real 
estate brokers)

 Professional services definition 
critical – determines scope of 
coverage

 Claims-made policy

Allocate Risk Arising Out of Professional Services
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 Average cost of data breach in U.S. is $8.64 
million

 First-party costs
– Forensic investigation
– Legal advice to determine 

notice/regulatory obligations
– Notifying customers of breach
– Public relations
– Business interruption

 Third-party costs
– Legal defense
– Settlements, damages, and judgments
– Liability to banks for re-issuing credit 

cards
– Regulatory liability

Allocate Risk of Loss for Cyber-Security Breach
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Allocate Risk for Employee Bodily Injury – Workers 
Compensation
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Allocate Risk for Employee Bodily Injury –
Employer Liability
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 Commercial property

 Business income and extra 
expense

 Builder’s risk

 Flood

 Wind

 Contractor’s equipment/inland 
marine

 Boiler and machinery

Allocate Risk to Appropriate Property Policy
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 Covers lost income and continuing expenses 
during period of restoration of property damaged 
by covered cause of loss

 Also called “Business Income Coverage” or “Time 
Element Coverage”

 Contingent Business Interruption covers 
interruption loss due to damage at another entity’s 
location 

 Not included in Building and Personal Property 
Coverage (ISO Form CP 00 10)

Allocate Risk of Loss for Business Interruption
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Memorializing Risk 
Allocation
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 Develop preferred contractual 
language

 Recognize that obtaining 
preferred language may be 
difficult in some circumstances

 Specify required                                  
insurance

Incorporate Insurance Requirements in Contract
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 Declarations Page

 Insuring Agreements

 Exclusions

 Conditions

 Definitions

 Form vs. Endorsement

All Policy Components Relevant to Contract
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Policy Limits Determine Amount of Reallocated Risk

42

$2 Million

$1.5 Million
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Financial Impact of Deductible Versus SIR
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 Require insurer with specified 
minimum quality and size rating by 
third-party rating agency such as 
A.M. Best, Moody’s, S&P

– “the insurer shall be rated not less 
than A-VII by A.M. Best’s rating 
organization”

 Address effect of rating downgrade

– Time to obtain substitute 
coverage?

– Additional premium cost?    

Minimum Insurance Rating
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 Admitted insurer is licensed to do business in state

– Directly monitored by state insurance department

– May be secured by state guarantee or insolvency funds

 Non-admitted/surplus lines insurers may place coverage where 
comparable coverage unavailable from admitted insurers

 Restricting coverage to “admitted” or “licensed” insurers may unduly 
restrict options

Admitted or Non-Admitted Insurer
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Best Practices for Contract Requirements
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Keep language current

Ensure appropriate coverages

Keep provisions consistent

Include specifics

Require A.M. Best Rating A:VII or S&P BBB or better

Include insurer waiver of subrogation



Documenting Coverage
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Documenting Coverage

Policy (including Endorsements)

Certificate of Insurance

Memorandum of Insurance

Endorsement Only
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Certificate of Insurance Not Binding
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 Policy may require notice of cancellation only to “named insured” or “first 
named insured”

 Request endorsement requiring 30-days notice of cancellation

 If insurer refuses, require periodic confirmation of coverage or 
authorization to contact insurer directly and confirm policy remains in force   

Notice of Cancellation
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Final Thoughts

 Assess risk

 Allocate risk to proper party or 
insurer

 Identify required coverages

 Memorialize risk allocation

 Document coverage
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Questions?
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www.itpaystobecovered.com
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