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send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 
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Affirmation/Evaluation after the webinar.  
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If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Four flavors of insurance class actions 

• “You tricked me!”  

– Fraud or some other alleged misconduct in the sales process 

 

• “You broke your promise!” 

– Alleged breach of contract post-sale 

 

• “You weren’t careful enough!” 

– The emerging wave of ERISA litigation 

 

• “You invaded my privacy!” 

– Telephone Consumer Protection Act, other privacy laws 
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“You tricked me!” 

• Plaintiffs’ theory: During sales process, insurance company misrepresented 

benefit or omitted material information 

• Very tough to certify affirmative misrepresentations 

– Why? Rare to find sales processes that are uniform 

• We often see plaintiffs push an “omissions” theory instead 

– Why? “Omissions” of things that aren’t true might be uniform 

• Examples 

– Kennedy v. Jackson Nat’l Life Ins. Co., 2010 WL 4123994 (N.D. Cal. Oct. 6, 2010) 

• Class had been certified on “omissions” theory, but . . .  

• The court rejected on summary judgment theory that defendant failed to disclose commissions and 

their effect on interest crediting rates 

– Rowe v. Bankers Life & Casualty Co., 2012 WL 1068754 & 2013 WL 1245555 (N.D. Ill. 

Mar. 29, 2012 & Mar. 26, 2013).  

• Denying class certification in “senior annuity” case based on misrepresentations, AND 

• Granting summary judgment on only theory that might be uniform 
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“You broke your promise!” 

• Simple theory: Breach of contract 

– Assuming contracts are uniform, plaintiffs are halfway to class certification 

– The other half? Proving breach 

– Also: legal variation, damages, adequacy 

• Can arise in any type of consumer-facing insurance 

• Examples: 

– Life – cost of insurance 

– P&C – post-claim underwriting 

– Health – failure to cover certain treatments 
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“You weren’t careful enough!” 

• ERISA – the Employee Retirement Income Security Act – has become a fertile 

source of class action litigation against insurance companies 

• Why? 

– Follow the dollar 

– Baby Boomers reaching retirement age without retirement money 

– Insurance companies are major players in the retirement services industry 

• Key question: Was the insurer acting as a fiduciary under ERISA when doing the 

thing being challenged? 

– In general, insurers have been winning this battle 

• McCaffree Fin. Corp. v. Principal Life Ins. Co., 811 F.3d 998 (8th Cir. 2016) 

• Santomenno v. John Hancock Life Ins. Co. (U.S.A.), 768 F.3d 284 (3d Cir. 2014) 

• Leimkuehler v. American United Life Ins. Co., 713 F.3d 905 (7th Cir. 2013) 

– Results more mixed in district courts 

– Case to watch: Santomenno v. Transamerica Life Ins. Co., No. 16-56418 (9th Cir.) 
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“You invaded my privacy!” 

• Not unique to insurance companies 

• Significant potential exposure 

– Telephone Consumer Protection Act 

• Statutory damages of $500 to $1,500 per violation 

– Data breach 

– General statutory duties 
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Three recent opinions and the strategy issues they raise 

• Microsoft Corp. v. Baker, No. 15-457 (U.S. June 12, 2017) 

– Holding: Can’t get around Rule 23(f) by stipulated judgment 

– Question: Will we see more individual claims proceed to trial? 

 

• Bristol-Myers Squibb Co. v. Superior Court, No. 16-466 (U.S. June 19, 2017) 

– Holding: Further tightening of personal jurisdiction rules 

– Question: Will this create problems for plaintiffs in multi-state class actions? 

 

• Resh v. China Agritech, Inc., No. 15-55432 (9th Cir. May 24, 2017) 

– Holding: “Stacking” of statutes of limitations in class actions permitted 

– Question: Will we see more “do-overs” in class actions? 
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Microsoft Corp. v. Baker (U.S. June 12, 2017) 

 

• A problem for plaintiffs 

– District court denies class certification; Court of Appeals denies Rule 23(f) petition 

– Give up? Settle on individual basis? Or litigate to judgment on the merits? 

• A solution that worked (at least in the Ninth Circuit) 

– Stipulated dismissal, then appeal 

– Individual claim would spring back to life if class certification ruling reversed 

• The Supreme Court unanimously said no 

– Judgment is not really “final” – “inventive litigation ploy” (five justices) 

– No case or controversy under Article III (three justices) 

• Will we see more individual claims litigated to a judgment on the merits? 

– Class certification ruling can be appealed after final judgment 

– Question of economics? 
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Bristol-Myers Squibb Co. v. Superior Court (U.S. June 19, 2017) 

 

• Not a class action – a “mass action” with 678 individual plaintiffs 

– Sued in California state court over the drug Plavix 

– Some plaintiffs were from California; most were not 

– No connection between California and claims of out-of-state plaintiffs 

• Holding (eight justices): No personal jurisdiction over defendant for non-California 

plaintiffs 

– “What is needed – and what is missing here – is a connection between the forum and the 

specific claims at issue.” 

• Will this apply in federal courts? Open question 

• Will this apply in class actions? Open question 

• Dissent by Justice Sotomayor 

– “Will make it difficult to aggregate the claims of plaintiffs across the country whose claims 

may be worth little alone.” 
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Resh v. China Agritech, Inc. (9th Cir. May 24, 2017) 

 

• A win for class action plaintiffs 

• American Pipe rule on tolling of class actions 

• In Ninth Circuit, at least, can now “stack” class actions on top of one another 

– “Permitting future class action named plaintiffs, who were unnamed class members in 

previously uncertified classes, to avail themselves of American Pipe tolling would 

advance the policy objectives that led the Supreme Court to permit tolling in the first 

place.” 

• No “unfair surprise to defendants” 

• “Promotes economy of litigation” by discouraging “duplicative, protective class actions” 

– Court dismisses concerns about “abusive filing of repetitive class actions” 

• Contingency fee plaintiffs’ lawyers won’t waste their time on losing propositions 

• “Preclusion and comity” 

• Will we see more class action “do-overs”? 
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Fed. R. Civ. P. 23(e) 

(e)  Settlement, Voluntary Dismissal, or Compromise.  

The claims . . . of a certified class may be settled . . . only with the 

court’s approval. . . .  

(1)The court must direct notice in a reasonable manner to all class 

members who would be bound by the proposal.  

(2) If the proposal would bind class members, the court may 

approve it only after a hearing and on finding that it is fair, 

reasonable, and adequate.  

(3) The parties seeking approval must file a statement identifying any agreement made in 

connection with the proposal.  

(4) If the class action was previously certified under Rule 23(b)(3), the court may refuse to 

approve a settlement unless it affords a new opportunity to request exclusion to individual 

class members who had an earlier opportunity to request exclusion but did not do so.  

(5) Any class member may object to the proposal if it requires court approval under this 

subdivision (e); the objection may be withdrawn only with the court’s approval.  

    schiffhardin.com  |  17 



Required Findings:  Rule 23 Factors 

   Satisfaction of Rule 23(a) and 23(b) Requirements 

• Rule 23 inquiry requires “undiluted, even heightened, attention in the 

settlement context.”  Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 

620 (1997). 

• For (b)(3) class, court must find all 23(a) and (b)(3) requirements are 

satisfied, with exception of manageability. (Amchem) 

• State requirements may differ. 

• Admission of propriety of litigation class?  

• Carnegie v. Household Int’l, Inc., 376 F.3d 656 (7th Cir. 2004) (judicial estoppel 

precluded defendant from contesting litigation class, except for manageability, 

when it previously had agreed to settlement class, even though settlement was 

vacated on appeal), cert. denied  sub nom. H&R Block, Inc. v. Carnegie, 543 

U.S. 1051 (2005). 

• In re Community Bank of N. Va. Mortg. Lending Practices Litig., 795 F.3d 380, 

387 n.7 (3d Cir. 2015) (“Defendants may engage in settlement negotiations and 

become parties to a class action settlement agreement without giving up the 

ability to contest class certification requirements later should the settlement fall 

apart.”), cert. denied sub nom. PNC Bank v. Brian W., 136 S. Ct. 1167 (2016). 
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Required Findings:  “Fairness” 

• Fair, Reasonable, and Adequate (Rule 23(e)(2)) 

• Factors differ among Circuits 

• Fairness:  Substantive and Procedural 

• Can a settlement class be certified without a prior 

certified litigation class?  Yes, but . . . . 

• “Class actions certified solely for settlement, particularly early in 

the case, sometimes make meaningful judicial review more 

difficult and more important. Courts have held that approval of 

settlement class actions under Rule 23(e) requires closer 

judicial scrutiny than approval of settlements reached only 

after class certification has been litigated through the adversary 

process.”  Manual for Complex Litigation (Fourth) § 21.612, at 

313 (2004). 

• More vulnerable to objector discovery?  (Pallister) 
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Inadequate Counsel: American Express 

In re: American Express Anti-Steering Rules Antitrust Litig.,  

    No. 11-MD-2221 (NGG) (RER), 2015 WL 4645240 (E.D.N.Y. Aug. 4, 2015) 

• Mandatory (non-opt-out) (b)(2) settlement class 

• Injunctive relief only 

• Requested attorneys’ fees:  $75 million 

• Settlement preliminarily approved 2/11/14 

• Objection rate:  20% (attacking substantive fairness)  

• Fairness Hearing 9/17/14 

• Co-Lead Class Counsel and MasterCard attorney had 

“longstanding personal friendship”; exchanged confidential 

AmEx information, and confidential information and work 

product of other plaintiffs.  No impropriety by MasterCard. 
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American Express (cont’d) 

Final Approval Denied 8/4/15 

• “[T]he improper and disappointing conduct of Co-Lead 

Counsel . . . has fatally tainted the settlement process.”  

• “The procedural unfairness and failure of adequate 

representation . . . requires disapproval of the Settlement.” 

• Other Class Counsel “have not extricated [him] from their 

ranks” and “are hereby ORDERED TO SHOW CAUSE . . . 

why any of them should continue in their capacities as 

class counsel . . . .” 
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Inadequate Counsel:  Pella Windows 

Eubank v. Pella Corp., 753 F.3d 718 (7th Cir. 2014) 

• Reversed approval of nationwide class settlement 

• Settlement substantively deficient 

• Class Counsel inadequate: 

• Original named plaintiff was Class Counsel’s father-in-

law 

• Class Counsel’s wife (plaintiff’s daughter) was partner 

in firm 

• Class Counsel and wife were defendants in action 

filed by former firm for misappropriation of assets 

• Class Counsel subject to ethics charges 
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Pella Windows (cont’d) 

Settlement Approval Reversed 

• “[I]t was improper for the lead class counsel to be the son-in-

law of the lead class representative.” 

• This relationship “created a grave conflict of interest; for the 

larger the fee award to class counsel, the better off [named 

plaintiff’s] daughter and son-in-law would be financially . . . .” 

• “They may well have had an acute need for an infusion of 

money, in light not only of [Class Counsel’s] ethical 

embroilment, which cannot help his practice, but also of the 

litigation against him by his former law partners and his need 

for money to finance his new firm. 
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Inadequate Unitary Representation 

In re Payment Card Interchange Fee & Merchant Discount 

Antitrust Litig., 827 F.3d 223 (2d Cir. 2016), 

cert. denied, 137 S. Ct. 1374 (2017) 

• Merchant antitrust class action against credit card 

networks/banks alleging conspiracy to fix interchange fees. 

• District court approved two settlement classes: 

(1) 23(b)(3) opt-out class: $7.25 billion.  

(2) 23(b)(2) non-opt class: injunctive relief. 

• 2d Cir reversed.  Unitary class representation was inadequate 

and violated due process; conflicts between  

(1)merchants seeking only monetary relief, who wanted to 

maximize compensation for past harm; and  

(2) those seeking only injunctive relief, who wanted to maximize 

restraints on network rules to prevent future harm. 
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Inadequate Unitary Representation (cont’d) 

In re Payment Card Interchange Fee & Merchant Discount 

Antitrust Litig., 827 F.3d 223 (2d Cir. 2016) 

• Fact that respected mediators used to negotiate settlement 

not dispositive: 

While the settlement “was the product of an intense, protected, 

adversarial mediation, involving multiple parties,” including “highly 

respected and capable” mediators and associational plaintiffs, 

these features of the negotiation could not “compensate for the 

absence of independent representation” because there could be 

no assurance that anyone “advanced the strongest arguments in 

favor” of the disfavored claims. 

• Necessity of subclasses, with separate class counsel/reps 

The eventual settlement proved that “[o]nly the creation of 

subclasses, and the advocacy of an attorney representing each 

subclass, can ensure that the interests of that particular subgroup 

are in fact adequately represented.”  
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Inadequate Counsel/Representative:  
Consequences, Strategies 
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• Settlement not approved 

• Reopen case? 

• Collateral attack? 

• Investigate relationships:  class 

representatives, class counsel, other counsel 

• Address potential issues before seeking 

approval of settlement 

 



Confidentiality:  Don’t Count on It.   

    schiffhardin.com  |  27 

• Settlement communications in individual cases 

normally confidential 

• Class settlements are public, but . . .  

“A court should not allow discovery into the 

settlement-negotiation process unless the 

objector makes a preliminary showing of 

collusion or other improper behavior.” 

Manual for Complex Litigation (Fourth) § 21.643, at 328 

(2004). 



Confidentiality (cont’d) 
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Pallister v. Blue Cross & Blue Shield of Mont., Inc., 
285 P.3d 562 (Mont. 2012) (vacating settlement; granting objector discovery) 

 

• “[W]e are not inferring or even suggesting that there 

was collusion or misconduct of any sort among the 

parties and their attorneys.” 

• “Rather, we are simply concluding that in a settlement 

only class action case . . . the heightened scrutiny 

required in such an action mandates that there be 

sufficient information provided to the class 

representatives, any objectors, and the district court 

to enable the parties and the court to reach a well-

informed decision of whether the proposed settlement 

is fair, adequate and reasonable.” 



Confidentiality (cont’d) 
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Pallister: 

• “On remand, the court shall allow the objectors . . . to 

explore how the class was chosen, how the medical 

coding was conducted, and how and why the 

particular compromises of claims were determined.”  

• “They should also be allowed to explore how the 

Settlement Agreement and class counsel’s fee were 

negotiated, and any other area of inquiry the 

objectors and the court conclude is relevant.” 

• 4-3 decision; vigorous dissent   

• Settlement ultimately approved. 



Class Notice 
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• Due Process:  Notice in cases “wholly or predominantly for money 

judgments” must be “the best practicable” 

• Rule 23(b)(1), (b)(2), and (b)(3) 

• Litigation Class (b)(1) / (b)(2): “may” direct “appropriate notice” 

• Litigation Class (b)(3): “must” direct “the best notice that is 

practicable under the circumstances, including individual notice 

to all members who can be identified through reasonable effort.” 

• Settlement Class 23(e)(1):  “must” direct notice “in a reasonable 

manner” 

• “Reach Rate” 

• Dispensing with notice in settlement classes? 

     Green v. American Express Co., 200 F.R.D. 211, 212 (S.D.N.Y. 2001) 

• A note of caution 



Settlement Class Notice:  CAFA 
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28 U.S.C. § 1715 

• Notice to “appropriate” federal and state officials 

• Federal:  Attorney General (typically) 

• State:  Primary regulatory/supervisory authority for each state in which 

a class member resides (e.g., DOI) 

• Information includes settlement papers; proposed notice; hearing dates; 

relevant opinions, “side agreements” between class counsel and 

defendants; and “if feasible,” names of class members in each state, 

proportionate share of claims. 

• Within 10 days of filing of proposed settlement 

• Final approval can be no earlier than 90 days after service 

• Does not “impose any obligation” on officials 

• Noncompliance:  class member “may choose not to be bound”  by 

settlement 



CAFA and Governmental “Piggybacking” 
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California v. IntelliGender, LLC, 
771 F.3d 1169 (9th Cir. 2014) 

• Manufacturer of fetal gender prediction tests settled nationwide 

class action in California federal court.   

• Not all class members received monetary compensation.  $10 

restitution if class member filed claim swearing to inaccurate test 

result; cy pres donation of $40K of products; change to 

advertising practices. 

• State of California given CAFA notice; did not object. 

• California brought state court UCL/FAL enforcement action for 

civil penalties, injunctive relief, and restitution for class members 

who did not receive compensation under the settlement. 

• Manufacturer sought injunction from federal court that approved 

settlement.  Denied. 



Governmental “Piggybacking” (cont’d) 
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California v. IntelliGender, LLC (9th Cir.) 

1. State could bring claims for injunctive relief and 

statutory penalties ($2,500/violation).  No privity 

between State and class members.  State action 

“implicated the public interest as well as private 

interests.” 

2. State could not bring claims for restitution to 

class members; barred by res judicata.  

 



Governmental “Piggybacking” (cont’d) 
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• “CAFA expressly provides that the defendant in a class action must 

provide notice to the appropriate state official . . . , presumably so that 

the state may comment upon or object to the settlement’s approval, if 

the State believes the terms inadequately protect state citizens.” 

• “Here, the appropriate State officials were notified, but they chose not to 

participate in the settlement approval process. The State cannot now 

obtain a duplicate recovery in the form of restitution on behalf of 

those individual citizens who are bound by the bargained for 

restitution in the CAFA class settlement.”  

• “While only those individuals who obtained an incorrect Test result are 

eligible for compensation under the terms of the settlement, this does 

not negate the fact that the certified class covered anyone who 

purchased and used the Test . . . . That compensation was limited to 

those who obtained an incorrect result is a reflection of the bargaining 

and compromise inherent in settling disputes.  Individual . . . class 

members who bought a Test and used it but did not obtain an 

incorrect result remain bound by the settlement, even though they 

will not receive any compensation.” 



Optouts 
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• 23(b)(3) classes:  Notice and opportunity to opt out 

• Can optouts file new class actions?   

Bay Area Injury Rehab Specialists Holdings, Inc. v. United Servs. Auto. 

Ass’n, 173 So. 3d 1004 (Fla. Dist. Ct. App.), appeal denied, 192 So. 3d 34 

(2015).  

• “[A] party who opts out of a class action retains the right 

to proceed individually, but not to launch a competing 

class action of opt-outs seeking the same relief resolved 

on a class basis in a prior lawsuit.” 

• “the evil of serial class actions involving similar issues” 

• “Although we do not hold . . . that a class action of opt-

outs is legally impossible, the need for such a class action 

would seemingly require exceptional circumstance.” 



Claims Issues 

• Claims-made settlements 

• Claim forms 

• Length/complexity 

• Documentation/information required 

• Notary 

• Claims process; appeal of claims determination; use 

of neutral 
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Relief to Class 

• Meaningful or illusory? 

• “Take Rate” 

•  Claims deadline:  Before or after Fairness Hearing? 

• Reversion to defendant 

• Prohibitions on future class actions 

• Adequate findings of fairness (e.g., Shane Group) 
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Attorneys’ Fees and Incentive/Service Awards 

• Evaluation of reasonableness of fees 

• Lodestar; reasonable rates; multiplier 

• Percentage of the fund (e.g., Ninth Circuit 25% “benchmark”) 

• Costs/Expenses 

• Tying fees award to “take rate”/value to class; 

deferring fees award 

• “Clear sailing,” “kicker” provisions 

• Incentive/Service Awards:  Reasonable 

compensation for litigation burdens? 
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Cy Pres 

• Class settlements:  unclaimed/residual funds 

• States 

• Cal. C.C.P. § 384 (“Distribution of unpaid residuals in 

class action litigation”) 

• 735 ILCS 5/2-807 (“Residual funds in a common fund 

created in a class action”) 

• Wash. Super. Ct. R. 23(f) (“Disposition of Residual 

Funds”) 

• Federal Courts: Divided 

E.g.:  Caligiuri v. Symantec Corp., 855 F.3d 860, 867 (8th Cir. 2017) 

(“[W]e do not require cy pres recipients to use funds fro the direct 

benefit of the class.  Rather, cy pres distributions simply ‘must be for 

the next best use for indirect class benefit, and for uses consistent with 

the nature of the underlying action and with the judicial function.”). 
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Cy Pres (cont’d) 

• Marek v. Lane, 134 S. Ct. 8 (2013) (Roberts, C.J., 

“respecting the denial of certiorari”): 

     I agree with this Court’s decision to deny the petition for certiorari. 

Marek’s challenge is focused on the particular features of the specific 

cy pres settlement at issue. Granting review of this case might not 

have afforded the Court an opportunity to address more fundamental 

concerns surrounding the use of such remedies in class action 

litigation, including when, if ever, such relief should be 

considered; how to assess its fairness as a general matter; 

whether new entities may be established as part of such relief; if 

not, how existing entities should be selected; what the respective 

roles of the judge and parties are in shaping a cy pres remedy; 

how closely the goals of any enlisted organization must 

correspond to the interests of the class; and so on. This Court has 

not previously addressed any of these issues. Cy pres remedies, 

however, are a growing feature of class action settlements. In a 

suitable case, this Court may need to clarify the limits on the use of 

such remedies. 
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Class Claims with “Little to No Merit” 

In re Dry Max Pampers Litig., 

724 F.3d 713 (6th Cir. 2013) (Cole, J., dissenting) 

• “We cannot evaluate a settlement's fairness without ‘weighing the 

plaintiff’s likelihood of success on the merits against the amount and 

form of the relief offered in the settlement.’ ”  

• “Although the relief offered to the unnamed class members may not be 

worth much, their claims appear to be worth even less. Nobody 

disputes that the class’s claims in this case had little to no merit.  In the 

absence of this settlement, class members would almost certainly have 

gotten nothing.” 

• “Thus, the concern that plaintiffs’ counsel ‘bargained away’ some 

valuable ‘interest’ is misplaced.” 

• But cf. In re Walgreen Co. Stockholder Litig., 832 F.3d 718, 724 (7th Cir. 

2016) (“No class action settlement that yields zero benefits for the class 

should be approved, and a class action that seeks only worthless 

benefits . . . should be dismissed out of hand.”) (Posner, J.). 
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Collateral Attacks on Class Settlements 

• Presumption against collateral attacks 

• Due Process Issues 

• Inadequate notice 

• Improper denial of right to opt out of 

settlement 

• Inadequate representation 
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Collateral Attacks (cont’d)   

• Collateral attacks on adequacy 

• Epstein v. MCA, Inc., 179 F.3d 641 (9th Cir.), cert. denied, 

528 U.S. 1004 (1999) (“Epstein III”) 

• “Agent Orange Case”:  Stephenson v. Dow Chem. Co., 

273 F.3d 249 (2d Cir. 2001), aff’d in part, rev’d in part, 

vacated in part, 539 U.S. 111 (2003) (per curiam) 

(Stephenson respondents’ judgment affirmed by equally 

divided Court) 

• Richardson v. Wells Fargo Bank, N.A., 839 F.3d 442 (5th 

Cir. 2016) (“two-prong inquiry”:  (1) did trial court in first 

suit “correctly determine, initially,” that class rep was 

adequate, and (2) “[d]oes it appear, after the termination 

of the suit,” that class rep was adequate) 
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Collateral Attacks (cont’d)   

• Importance of factual findings 

• Epstein III:  

• “Limited collateral review would be appropriate . . .  to 

consider whether the procedures in the prior litigation 

afforded the party against whom the earlier judgment is 

asserted a ‘full and fair opportunity’ to litigate the claim or 

issue.”    

• Collateral review limited to “referencing” rendering court’s 

findings, “not independently determining whether the 

requirements were met.” 

• Hesse v. Sprint Corp., 598 F.3d 581 (9th Cir.), 
cert. denied sub nom. Sprint Spectrum, L.P. v. Hesse, 562 U.S. 1003 (2010): 

• “[C]ollateral review is permissible where the court that 

approved the settlement did not address the adequacy of 

representation as to a specific subset of a class.” 
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Preliminary Injunctions   

• Preliminarily enjoining class members from proceeding in 

other actions (individual and competing class actions) until 

excluded from settlement.  

• Application of Anti-Injunction Act to federal court injunctions of 

state proceedings:  Adkins v. Nestle Purina PetCare Co., 779 

F.3d 481 (7th Cir.), cert. denied, 136 S. Ct. 32 (2015). 

• Anti-Injunction Act, 28 U.S.C. § 2283:   

“A court of the United States may not grant an injunction to 

stay proceedings in a State court except as expressly 

authorized by Act of Congress, or where necessary in aid of 

its jurisdiction, or to protect or effectuate its judgments.” 
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Preliminary Injunctions (cont’d)   

Adkins:   

• Federal courts may not preliminarily enjoin class members from 

prosecuting related state lawsuits while federal court decides 

whether to give final approval to the class settlement.    

• Narrow reading of “jurisdiction” in Anti-Injunction Act: 

“adjudicatory competence” (federal jurisdictional authority to 

adjudicate case).   

• A judgment in the state court action would not “imperil the district 

court’s ability and authority to adjudicate the federal suit.” 

• Rule 65 not satisfied, either; no irreparable injury:  “It is 

established that the costs of ongoing litigation (the result if the 

settlement collapses) are not irreparable injury.”  
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Nonmonetary Relief  

• Change in carrier practices 

• Judicial monitor 

• Court “blessing” of practice/system 

• Internal claims reevaluation process; class 

members forfeit right to participate in future 

class suits  

Faught v. American Home Shield Corp., 668 F.3d 

1233 (11th Cir. 2011) 
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Proposed Changes to Rule 23 

Committee on Rule of Practice and Procedure (June 12-13, 2017) 
http://www.uscourts.gov/sites/default/files/2017-06-standing-agenda_book_0.pdf 

1. Class Notice 23(c)(2)(B) — “best notice practicable” for (b)(3) classes 

“may be by one or more of the following:  United States mail, electronic 

means, or other appropriate means” 

2. Settlement 23(e)(1) Notice to the Class — expressly recognizes 

propriety of sending combined notice of class certification and preliminary 

approval of settlement; parties must provide court with sufficient 

information re: notice 

3. Settlement Fairness 23(e)(2) — adequate representation; settlement 

“negotiated at arms’ length”; relief to class is adequate, taking into account 

costs/risks of trial and appeal, effectiveness of “method of distributing relief 

to the class, including the method of processing class-member claims”; 

terms of proposed attorneys’ fees, side agreements; settlement “treats 

class members equitably relative to each other” 

4. Objections 23(e)(5) — objection must be specific; absent court approval, 

no payment to objector or objector’s counsel for withdrawing objection or 

forgoing/dismissing appeal 

5. Appeals Under 23(f) — Not applicable to orders under 23(e)(1) 
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Fairness in Class Action Litigation Act of 2017 
(H.R. 985)  

1. 28 U.S.C. § 1716 Class action injury allegations 

In actions seeking monetary relief, class representative must “affirmatively 

demonstrate” that each class member suffered “same type and scope of 

injury” as class representative 

2.    1717 Conflicts of interest 

Complaint must (i) disclose if class rep is relative, present/former 

employee, or has contractual relationship with class counsel (other than 

viz. present class action); (ii) describe circumstances under which class rep 

agreed to be included; (iii) identify any other class action in which class rep 

has similar role.  No certification if class representative is relative/employee 

of class counsel.  

3.    1718 Class member benefits:  Distribution 

There must be “reliable and administratively feasible mechanism (a) for the 

court to determine whether putative class members fall within the class 

definition and (b) for distributing to a substantial majority of class members 

any monetary relief secured for the class.” 
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Fairness in Class Action Litigation Act of 2017 
(cont’d)  

4.   1718 Class member benefits:  Attorneys’ fees 

No fees may be paid “until the distribution of any monetary recovery 

to class members has been completed.” 

Fees shall be limited to “reasonable percentage” of payments 

received by class members.   

5.    1719 Money distribution data 

Class counsel must submit to FJC/AO “an accounting of the 

disbursement of all funds paid by the defendant pursuant to the 

settlement agreement.” 

JC must provide annual report to Judiciary Committees. 

6.    1720 Issues classes under Rule 23(c)(4) 

No . . . “unless the entirety of the cause of action from which the 

particular issues arise” satisfies all requirements of Rule 23(a) and 

23(b)(1), (2), (3) 
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Fairness in Class Action Litigation Act of 2017 
(cont’d)  

 7.   1721 Stay of discovery 

“Shall” be stayed during pendency of motion to transfer, dismiss, or 

strike class allegations, “unless the court finds upon the motion of 

any party that particularized discovery is necessary to preserve 

evidence or to prevent undue prejudice to that party.” 

8.    1722 Third-party litigation funding disclosure 

Class counsel must identity any person or entity, other than class 

member or counsel of record, “who has a contingent right to receive 

compensation from” case. 

9.    1723 Appeals 

Court of appeals “shall permit” appeal from order granting or 

denying class certification. 
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Insurance-Related Class Actions 
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amm@kttlaw.com 



• Force Placed Insurance (26 cases) (lender placed 
insurance) 

• In re Managed Care Litigation (managed care 
protection) 

• HMA Hospitals (cost of insurance)  

• Liberty National Life Insurance (life insurance to 
Black Haitian Americans, geographic 
discrimination) 

• Assurion Litigation (cell phone insurance) 
 

LITIGATING INSURANCE CLASS ACTIONS 
FROM A PLAINTIFF’S PERSPECTIVE 

53 



• EXPERTS 

• CLASS REPRESENTATIVES 

• STATE LAW PREEMPTION  

• FILED RATE DEFENSE  

• PRIMARY AGENCY/REVERSE PREEMPTION  

• PRIOR AND EXISITNG LITIGATION  

• DAMAGES AND INJUNCTIVE RELIEF  
 

CONSIDERATIONS TO ALWAYS CONSIDER 
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• All major life insurance companies are 
implementing dramatic increases in charges and 
premiums policyholders must pay to keep 
universal whole life insurance policy in force. 

• Forcing policyholders to pay highly inflated 
premiums to keep policies in force 

• Increased charges being deducted from cash value 
built up from decades of premium payments 

• Causing forced lapses and surrenders of policies 

THE CURRENT TREND IN THE LIFE INSURANCE 
INDUSTRY 
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• Transamerica Life Insurance Company 

• John Hancock Life Insurance Company 

• Phoenix Life Insurance Company 

• AXA Equitable Life Insurance Company 

• Banner Life Insurance Company 

• Lincoln National Life Insurance Company 

THE COMPANIES 
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• Whole life differs from term life insurance. 

• Term issues for a term of years, builds up no cash 
value and unless death benefit paid during term it 
expires with no cash value 

• Whole life is sold as an investment vehicle 

• Provides coverage for life of the insured 

• Premiums remain constant and create cash value 
can be taken out if policy is surrendered prior to 
death benefit 

UNIVERSAL LIFE INSURANCE POLICIES 
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• Universal life insurance adds premium flexibility to 
standard whole life insurance 

• Adds an investment component with guaranteed 
annual returns 

• Monthly “cost of insurance” and other expenses 
deducted and net amount receives interest 
usually 4% or higher 

• Gives policyholder option to invest money in other 
investments with higher returns 

UNIVERSAL LIFE INSURANCE ADVANTAGES 
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• The “cost of insurance” also known as COI is 
deducted monthly by the insurance company 

• COI reflects risk to insurance company of paying 
death benefit 

• COI is set based on insureds age, gender, and life 
style factors that increase death risk such as 
smoking 

• COI charge increases slightly each year as insured 
ages 

THE COST OF INSURANCE 
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• Insurance company does not have unfettered 
discretion to raise COI 

• There are guaranteed limits to the increases 

• Main factor permitted is change in mortality rates 

• If mortality rates are increasing and policyholders 
are dying sooner than expected death benefits are 
being paid sooner than expected 

PERMITTED COI INCREASES 
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• Cannot raise the COI to recoup past losses when 
policies prove to be unprofitable due to 
guaranteed interest payments 

• Cannot raise the COI simply to earn higher profits 
from these policies 

FACTORS INSURANCE COMPANIES CANNOT CONSIDER 
IN SETTING COI 
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• Many cases since 2011 challenging the COI 
increases 

• Most filed in federal court 

• Plaintiffs in all cases allege the insurance company 
has based COI increase on factors not permitted 
by the policy language 

THE LEGAL CHALLENGE TO THE COI INCREASES 
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• Universal life policies have generated hundreds of millions 
in losses due to the guaranteed interest rate 

• Policies issues when interest rates were high 

• Insurance company were making two and three times more 
interest on their investment portfolios 

• Interest rates declined to all-time low and have remained 
low for years 

• Policies are no longer profitable because insurance 
company paying more interest than they are making 

• COI increases are designed to recoup past losses and 
increase profits 

THE TRUTH BEHIND THE COI INCREASES 
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• Breach of contract 

• Breach of good faith and fair dealing 

• Violation of state consumer laws 

• Violation of state insurance laws 

• Discrimination 

• Elder abuse 

CLAIMS AGAINST THE INSURANCE COMPANIES 
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• COI is within discretion of insurance company 

• COI increase is within the guaranteed limit set 
forth in policies 

• Basis for COI increase falls with definition of the 
permitted factors set forth in the policies 

DEFENSES 
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• Good news is that courts are receptive to the legal 
challenge 

• Courts are denying motions to dismiss 

• Mixed results in court interpretation of the 
discretion to raise the COI 

HOW CASES ARE PROGRESSING 
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• The most notable case is Fleisher v. Phoenix Life filed in the 
Southern District of New York in 2011. 

• The policies at issue provided that the COI rate is set based 
on “our expectations of mortality, persistency, investment 
earnings, expense experience, capital and reserve 
requirements, and tax assumptions.” 

• In 2014 the Court granted and denied in part defendant’s 
motion for summary judgment. Found that construction of 
an insurance contracts is a matter for the court to decide, 
the District Court had to determine if the words “based 
on” means the six factors set forth in the policy are 
exhaustive or merely illustrative. 

FLEISHER V. PHOENIX LIFE INSURANCE COMPANY 
CASE NO. 1:11-CV-08405 (SDNY) (NOV. 2011) 
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• Held factors set forth in policy are “exhaustive” and if COI rate 
increased based on other facts such as recoupment of past 
losses than may be a breach of contract 

• Words “based on” is commonly understood to mean that 
something is created in reliance on identified factors 

• Rejecting the Seventh Circuit’s holding in Noremv Lincoln 
Benefit Life Company, 737 F.3d 1145 (7th Cir. 2013) that 
“based on” is merely illustrative and “does not prevent the 
insurance company from considering factors beyond those 
listed” policy 

• Issue remained whether factors used to raise COI fell within 
definition of “investment earnings” or “expense experience.” 

FLEISHER V. PHOENIX LIFE INSURANCE COMPANY 
CASE NO. 1:11-CV-08405 (SDNY) (NOV. 2011) 
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• Plaintiff assert similar breach of contract claims, breach of good faith 
and fair dealing, state consumer law claims, but add a claim for elder 
abuse under California law alleging that Transamerica has targeted 
elderly policyholders who face the terrifying reality that their 
investment in the policies will be lost and their beneficiaries will lose 
the death benefit they have long relied upon. 

• Plaintiffs seek preliminary injunction relief to stop the increases and 
forced lapsing of policies due to the COI increase. 

• Transamerica moved to dismiss the claims relying on a release 
contained in a settlement it reached 20 years ago in case involving 
similar claims. 

• The Court denied the motion to dismiss holding that the prior release 
is not reasonably susceptible to the broad interpretation urged by 
Transamerica. If that interpretation were correct, it “would release 
claims based on virtually any subsequent actions by defendant.” 

FELLER, ET AL., V. TRANSAMERICA LIFE INSURANCE 
COMPANY 

CASE NO. 2:16-CV-01378 (C.D. CALIFORNIA) (FEB. 2016) 

69 



• “Plaintiff would be left without recourse for any number of 
intentional, unlawful acts so long as they could be construed as 
related to plaintiffs’ policies,” and “the release would, for all practical 
purposes, void defendant’s continuing obligation to honor its 
insurance policies’ express terms by barring any future action relating 
to the” COI rate increase. 

• The Court found plausible that Transamerica breached its policies by 
raising COI rates to recoup past losses, and that because Transamerica 
is given unfettered discretion to set the COI rate anywhere below the 
guaranteed maximum rate that plaintiffs state a claim for breach of 
good faith and fair dealing. 

• The Court found that plaintiffs state a claim under California’s 
statutory “Elder Abuse Law” which defines elder abuse to include 
financial abuse and any treatment of persons 65 years of age and 
older that results in mental suffering. 

FELLER, ET AL., V. TRANSAMERICA LIFE INSURANCE 
COMPANY 

CASE NO. 2:16-CV-01378 (C.D. CALIFORNIA) (FEB. 2016) 
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• The insurance industry has and is likely to continue to implement COI 
rate increases not for legitimate reasons but to boost profits and force 
the surrender of unprofitable policies. 

• Courts appear receptive to claims that the COI increases are likely not 
supported with sound actuarial assumptions based on future 
expectations of factors set forth in the policies language. 

• The people most affected by the COI rate increases are older 
policyholders who must be protected through enjoining the increases 
because they are the least likely to be able to afford the increase or 
obtain alternative life insurance. 

• One final observation. Another group harmed by the COI increases are 
investor groups who purchased the policies expecting a reasonable 
return when the causing a negative return on investment. We have 
recently filed an action in the Southern District of Florida on behalf of 
investors against Lincoln National Life Insurance Company. 

CONCLUSION 
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