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Introductions

Guy O. Kornblum, Esq. 
Mr. Kornblum has specialized as a trial and appellate lawyer for 40 years. He has handled over 3,500 litigated matters to conclusion and has 
several million dollar plus cases to his credit. Mr. Kornblum’s practice focuses on representing plaintiffs, claimants, policyholders and victims of 
tortious and contractual wrongs in insurance bad faith, among other claims.

Daniel  F. Sullivan, Esq.
Mr. Sullivan is a trial lawyer with over 30 years of experience representing clients in complex commercial disputes, with an emphasis on insurance 
coverage and extra-contractual claims litigation. He has substantial trial experience, having tried more than 25 matters to verdict, final 
judgment, or final arbitration decision. Mr. Sullivan’s work representing insurance companies in complex property insurance coverage litigation 
includes serving as counsel for insurers in significant cases arising from Superstorm Sandy, Hurricane Irene, Hurricane Ike, Hurricane Katrina, and 
the September 11 terrorist attacks. He has also litigated cases involving losses to residences and businesses arising from catastrophic fires and 
explosions, mold contamination, defective workmanship, and construction defects.

Andrea M. Price, Esq. 
Ms. Price regularly represents manufacturers in products liability and toxic tort lawsuits, insurers in coverage and bad faith disputes, and oil and 
gas companies in environmental matters. She has experience representing clients in trial and appellate matters, as well as in complex 
multidistrict litigation. Ms. Price is a frequent author and lecturer on litigation tactics and other matters.

Hector E. Salitrero, Esq. 
Mr. Salitrero is an insurance trial lawyer with extensive experience litigating Daubert issues in both state and federal courts. He has a broad 
spectrum of tort/personal injury litigation experience, which he brings to bear in his subrogation practice. Mr. Salitrero has served as a first chair 
litigator in more than 60 jury trials and has led teams of attorneys in major litigation. He also has extensive appellate experience. Mr. Salitrero is 
certified by the National Association of Subrogation Professionals as a Subrogation Recovery Professional.
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FRYE v. UNITED STATES (1923) 293 F. 1013
(One-Page Opinion): 

• 1923 from D.C. Court of Appeals involving a
criminal charge of 2d degree murder.

• Defendant sought to introduce testimony
from a “scientist” who conducted a lie
detector test.
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The court observed that the line between
“experimental” and “scientific” is
difficult to define. “While courts go a
long way in admitting expert testimony
deduced from a well-recognized scientific
principle of discovery, the thing from
which the deduction is made must be
sufficiently established to have gained
general acceptance in the field in which
it belongs.”

Frye
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Frye

• The Frye rule held sway in state and federal
courts for decades. It informed a number of
federal criminal trials, and it also made its way
into federal civil trials beginning in the 1980s.
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Frye

• While the Federal Rules of Evidence
articulated a different standard in 1975, it
was not until 1993, in Daubert, that the
Supreme Court held that the Federal Rules
of Evidence standard differed materially
from the Frye standard—and that the Frye
standard was no longer acceptable in
federal courts.
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The court said: “We think the
systolic blood pressure deception
test has not yet gained such standing
and scientific recognition among
psychological and psychological
authorities as would justify the
courts in admitting expert testimony
deduced from the discovery,
development and experiments thus
far made.”

Frye



12

DAUBERT v.  MERRELL DOW 
PHARMACEUTICALS, INC. (1992) 509 US 579:
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Daubert

• Unlike the Frye standard, Daubert is a flexible
standard.

• Under Daubert, cross examination, the introduction of
contrary evidence, and the court’s careful instruction
regarding the burden of proof, rather than a bright
line rule of scientific consensus, allows the jury to
properly evaluate evidence.
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Daubert

• Because the Daubert standard applies in
federal courts and most state courts, many
attorneys are familiar with its multi-factor
demands. Surviving a Frye challenge, however,
demands attention to a slightly different set of
priorities.
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Daubert

• In order for an expert’s testimony to be
admissible under the Frye standard, the party
seeking to admit the expert’s testimony must
be prepared to demonstrate both that the
expert has expertise in their specific field,
and that the methods and theories they use to
support their opinions are “generally
accepted” in that field.



16

• A Daubert challenge seeks to exclude an
expert’s testimony on the basis that it is not
reliable or relevant under Rule 702 of the
Federal Rules of Evidence.

Result After Daubert



A Daubert challenge is one of the strongest legal
mechanisms opposing counsel can use to discredit
the validity of an expert’s testimony, and possibly
have it excluded altogether. Thus, executing a
Daubert challenge against an opposing party can
be the deciding factor in whether you win or lose
a case.
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Daubert Challenge



• Can be made in many forms,
including (we will discuss more fully):

– A separate motion.

– As part of summary judgment.

– A motion in limine.

– As an objection made at the time the
testimony is given.

– In a post-trial motion.

18

Daubert Challenge



• An expert’s testimony can be excluded if the
expert fails to meet the requisite level of
expertise, if they present unqualified
evidence, or if they use questionable
methods to obtain data.

19

Daubert Challenge



Patrick Carmichael was driving his minivan on July
6, 1993, when the right rear tire blew out. One of
the passengers in the vehicle died, and others
were severely injured. Three months later, the
Carmichaels sued the manufacturer of the tire,
claiming that the tire was defective, and the
defect caused the accident. The Carmichaels' case
rested largely on testimony from a tire failure
expert.
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KUMHO TIRE CO. v. CARMICHAEL (1999) 526 U.S. 137.



The tire failure expert relied on features of tire
technology that the manufacturer did not dispute, as
well as background facts about the particular tire on
the Carmichaels' van. The expert's conclusion that a
defect in the tire caused the accident rested on
certain observations about the tire that Kumho Tire
vigorously disputed.
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Kumho



Kumho also disagreed with certain aspects of the
tire expert's methodology and asked the federal
district court hearing the case to exclude it under
Rule 702 of the Federal Rules of Evidence.
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Kumho



The district court took its cue from Daubert
which had solidified a gatekeeping role for
trial judges in admitting expert testimony. The
district court found the tire expert's methods
not to be scientifically valid, and hence
excluded his testimony. This resulted in a
conclusion that Kumho Tire would prevail. The
Carmichaels appealed to the Eleventh Circuit.
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Kumho



The Eleventh Circuit reversed
the district court's ruling. It
reasoned that Daubert was
expressly limited only to
scientific expert testimony and
did not apply to "skill- or
experience-based observation."
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Kumho



The tire expert's testimony rested on such
unscientific "observation and experience", and
so the Eleventh Circuit reasoned the district
court should have made a different ruling
based on their legal reasoning over Rule 702
without the Daubert gloss. Kumho Tire asked
the Supreme Court to review whether Daubert
applied solely to scientific evidence.
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Kumho



The Court found in the text
of Rule 702, a codification
of Daubert, a gatekeeping
function for federal trial
judges who had to
determine whether expert
scientific testimony was
admissible in a federal trial.
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Kumho



But Rule 702 applies to “scientific, technical,
or other specialized knowledge.” “This
language makes no relevant distinction
between ‘scientific’ knowledge and ‘technical’
or ‘other specialized’ knowledge.” True,
Daubert dealt only with scientific knowledge,
but that was the nature of the case, and it did
not stray beyond the facts of that case.
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Kumho



The Court observed that the line
between “scientific” and “technical”
knowledge is not always clear. “Pure
scientific theory itself may depend for
its development upon observation and
properly engineered machinery. And
conceptual efforts to distinguish the
two are unlikely to produce clear legal
lines capable of application in
particular cases.”
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Kumho



If the line between “scientific” and
“technical” knowledge was not clear, then it
would be difficult for federal trial judges to
determine when they were to perform
Daubert's gatekeeping function and when to
apply some other threshold test the Court
might craft for applying Rule 702.
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Kumho



The Court saw no “convincing need” to draw a distinction
between “scientific” and “technical” knowledge,
because both kinds of knowledge would typically be
outside the grasp of the average juror. Accordingly, the
Court held that the gatekeeping function described in
Daubert applied to all expert testimony proffered under
Rule 702.

30

Kumho



Daubert had mentioned four factors that
district courts could take into account in
making the gatekeeping assessment—whether a
theory has been tested, whether an idea has
been subjected to scientific peer review or
published in scientific journals, the rate of
error involved in the technique, and even
general acceptance, in the right case.
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Kumho



In the context of other kinds of expert knowledge, the
Court conceded, other factors might be relevant, and
so it allowed district judges to take other factors into
account when performing the gatekeeping function
contemplated by Daubert. These additional factors
would, of course, depend on the particular kind of
expert testimony involved in a particular case.
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Kumho



Equally as important, because federal appeals courts
review the evidentiary rulings of district courts for
abuse of discretion, the Court reiterated that district
courts have a certain latitude to determine how they
will assess the reliability of expert testimony as a
subsidiary component of the decision to admit the
evidence at all.
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Kumho



Applying that standard to the evidence
proffered by the Carmichaels' tire expert, the
Court concluded that the district court
correctly refused to admit the expert's
testimony. The district court had to determine
whether the tire expert's methods could
reliably determine what had caused the tire on
the Carmichaels' van to explode.

34

Kumho



The expert's experience as a tire engineer wasn't the
problem—the expert had worked for ten years at
Michelin. The fact that visual inspection of tires was
generally a reliable method wasn't an issue either,
because the issue before the court was specific to the
tire on the Carmichaels' van. But the expert said that
his inspection of the tire led to the conclusion that a
defect caused the tire to explode because he did not
see evidence of other causes.
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Kumho



“Nothing in either Daubert or the Federal
Rules of Evidence requires a district court to
admit opinion evidence that is connected to
existing data only by the ipse dixit of the
expert [i.e., only by the statement of the
expert himself].”
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Kumho



The district court acted within its discretion to
exclude the evidence proffered by the tire
expert in light of these concerns. Accordingly,
the Supreme Court reversed the Eleventh
Circuit’s decision to overrule the district court.
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Kumho



702: Witnesses -- Here is your criteria for selection or
cross!

A witness who is qualified as an expert by knowledge,
skill, experience, training, or education may testify in
the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other
specialized knowledge will help the trier of fact to
understand the evidence or to determine a fact in
issue;

38

Federal Rules of Evidence



(b) the testimony is based on
sufficient facts or data;

(c) the testimony is the product
of reliable principles and
methods; and

(d) the expert has reliably
applied the principles and
methods to the facts of the
case.
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FRE 702 (cont.)



An expert may base an opinion on facts or data
in the case that the expert has been made
aware of or personally observed. If experts in
the particular field would reasonably rely on
those kinds of facts or data in forming an
opinion on the subject, they need not be
admissible for the opinion to be admitted.
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FRE 703 Bases of Expert Opinion



But if the facts or data would otherwise be
inadmissible, the proponent of the opinion may
disclose them to the jury only if their
probative value in helping the jury evaluate
the opinion substantially outweighs their
prejudicial effect.
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FRE 703 Bases of Expert Opinion



• Required per FRCP Rule 26, or

• Under a Case Management Order which
gives a disclosure date for initial service of
Rule 26 report and Rebuttal report (the
normal way).
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FR Civ. Pro., Rule 26



(B) Witnesses Who Must Provide a Written Report.
Unless otherwise stipulated or ordered by the court,
this disclosure must be accompanied by a written
report—prepared and signed by the witness—if the
witness is one retained or specially employed to
provide expert testimony in the case or one whose
duties as the party's employee regularly involve giving
expert testimony. The report must contain:
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Rule 26 (Cont.)



(i) a complete statement of all opinions the
witness will express and the basis and
reasons for them;
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Rule 26 (Cont.)



(ii) the facts or data considered by the witness
in forming them;

(iii) any exhibits that will be used to
summarize or support them;

(iv) the witness’s qualifications, including a list
of all publications authored in the previous ten
years;

45

Rule 26 (Cont.)



(v) a list of all other cases in
which, during the previous four
years, the witness testified as an
expert at trial or by deposition;
and

(vi) a statement of the
compensation to be paid for the
study and testimony in the case.
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Rule 26 (Cont.)



• Objections: a) beyond the scope, b) exceeds
opinions in Rule 26 Report, c) beyond
expertise.

• Depositions to increase limitations of
opinions.

• Challenge by voir dire or cross-examination?
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Thoughts



1) Voir dire if prevent or
severely limit testimony.

2) Otherwise, prepare expert
for cross in front of judge.

3) If you think voir dire will
provide some transcript that
you can use in front of the
jury maybe.
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Thoughts



• Challenge when trying to
push expert beyond areas
(“Pigs get fat; hogs get
slaughtered”).

• Insufficient “investigation”
or “sampling” (example:
fire case with analysis
whether jewelry was in safe
or out of safe).
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Thoughts



A Daubert challenge provides a practice run at
presenting and challenging the evidence. This is
particularly critical when communicating complex
scientific principles, understanding what judges (and,
by extension, jurors) will and will not understand can
be invaluable. One word is consistently at the
forefront of successful Daubert challenges:
methodology.
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Challenging an Opposing Expert



When drafting any successful motion to
exclude expert testimony, focus on the
Daubert criteria and analyze the expert’s
techniques.
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Challenging



When you win a Daubert challenge, the
benefits may include dismissal of the case, or
weakening of the case for the other side. This,
of course, may result in a more favorable
resolution for your client. See more on
challenging an opposing expert.
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Challenging



When it comes to surviving a Daubert
challenge, the best defense is a good offense.
This means that when choosing your expert,
keep in mind the potential for a Daubert
challenge from the very beginning.

53

Surviving a Daubert Challenge



The best way to do this is to look for expert
witnesses whose work will best fit the
requirements laid out by the Daubert rule.
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Surviving



Overall, throughout the entire Daubert
process, it is important to remember the
goal: establish the relevance and
reliability of your expert’s testimony.
There are benefits to your client and
your case, even if you lose a Daubert
challenge.
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Surviving



Many judges are loath to keep out expert
testimony. Consequently, your judge may
rule your challenge goes to weight, not
admissibility.
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Surviving



A Daubert motion is a specific type of
motion in limine raised before or during
trial to exclude the testimony of an expert
witness.
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Daubert Motion



Once a Daubert motion is filed, the party
seeking to admit the testimony bears the
burden of proof and must prove by a
preponderance of the evidence that the
expert possesses the requisite level of
expertise and the testimony is based on
reliable methodologies.
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Daubert Motion



A hearing occurs before a judge and prior to
trial. If the judge finds that an expert does not
rise to the level of expertise required under
Daubert, then that testimony will be excluded
from being admitted at trial.
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Daubert Motion



A Daubert motion should analyze how the
expert reached their conclusions, what
methodology was used, and what was
lacking in that approach to result in an
opinion contradictory your own:
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Daubert Motion



• What testing did the expert employ?

• What is the rate of error?

• Were any controls in place?

• Was the data properly interpreted?

• Breaking down the expert’s technique and
pointing out its weaknesses will naturally
expose that their conclusion is incorrect.
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Daubert Motion



It is most efficient if the Daubert motion
takes place after the discovery phase so the
hearing is completed before the trial starts.
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Daubert Motion



Daubert motions filed before summary
judgment rulings may pend longer than those
filed at other times, likely because courts wait
to rule on both Daubert and summary
judgment motions at the same time. However,
a Daubert motion can also provide judges with
a more thorough understanding of the issues on
summary judgment.
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Daubert Motion



• A Daubert hearing is a trial judge’s evaluation
of whether or not an expert’s testimony and
evidence are admissible.

• Daubert hearings occur when the validity of an
expert’s testimony is challenged due to the
methodology used to form their opinion.
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Daubert Hearing



Daubert hearings are conducted out of the
jury’s presence and are usually based on a
motion in limine which occurs before the trial
begins. The hearing determines which
evidence or testimony will be presented to the
jury.
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Daubert Hearing



• Daubert hearings are not required for a
determination that dictates whether expert
testimony will be excluded or admitted.

• Any method of review is permitted so long
as the court performs an evaluation with a
sufficient record for appellate review and
articulates the reasons for its decision.
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Daubert Hearing



However, Daubert challenges are important. If
granted, they guarantee that the court will
extensively review the admissibility
requirements of Federal Rule of Evidence 702.
Therefore, it is essential to properly identify
when a Daubert challenge is needed.
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Daubert Hearing



A hearing occurs before a judge and prior
to trial. If the judge finds that an expert
does not rise to the level of expertise
required under Daubert, then that
testimony will be excluded from being
admitted at trial.
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Daubert Hearing



Prentice v. Dalco Electric, Inc., 280 Conn.
336, 345 (2006), cert. denied, 549 U.S.
1266 (2007) (scientific validity is to be
decided by the trial court in an
independent proceeding).
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Daubert Politics



RECENT DEVELOPMENTS IN FLORIDA

• In re Amendments to the Florida Evidence
Code, 210 So.3d 1231 (Fla. 2017).

• 2013 -- Florida Legislature adopts Daubert.
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Daubert Politics



• 2017 – Florida Supreme Court declines to
adopt legislative changes to the Florida
Evidence Code to the extent they are
“procedural”.

• Procedural/substantive distinction is a
separation of powers issue since Florida
Supreme Court has exclusive power to
create rules of court procedure.
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Daubert Politics



Delisle v. Crane Co., 258 So.3d 1221 (Fla. 2018)

• Reaffirms use of Frye standard in Florida.

• Reverses decision of intermediate appellate
court which found expert testimony should
have been excluded under Daubert and
reinstates $8M verdict.
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Daubert Politics



In re Amendments to the Florida Evidence
Code, 278 So.3d 551 (Fla. 2019).

Pursuant to its exclusive rulemaking authority
under the Florida Constitution adopts the
“Daubert Amendments” to the Florida
Evidence Code, reversing its 2017 decision.
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Daubert Politics



BUT does not expressly overrule Delisle stating
instead that the Court was not deciding the
constitutional or other substantive concerns
that have been raised about the Daubert
Amendments, noting those issues must be left
for a proper case or controversy.
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Daubert Politics
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Thank You

Guy O. Kornblum, Partner
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