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Ms. McCall has over 20 years of experience in corporate law.  She focuses on 
advising early stage and small businesses in all aspects of the business life 
cycle from the initial structuring and formation of the business to financing that 
business; hiring employees; corporate governance; day-to-day  operations; 
negotiating licensing and other commercial agreements; equity incentive  plans; 
and liquidity events (mergers and acquisitions). 

While a partner at Sideman & Bancroft, LLP, Ms. McCall was the head of the 
firm’s Cannabis Practice Group.  She assisted businesses in the cannabis 
industry develop the necessary infrastructure and organization to succeed while 
remaining in compliance with the complex legal and regulatory framework 
burdening the industry. 

In December of 2019 Ms. McCall became Chief Legal Officer and General 
Counsel for Trustly, Inc., a company revolutionizing the payments industry.  She 
plans to bring Trustly’s payment processing services to the cannabis industry.

Kathryn L. McCall, Esq.
Chief Legal Officer and 

General Counsel
Trustly, Inc.

kathryn.mccall@trustly.com



WHAT IS THE 
PURPOSE OF 
INSURANCE?

• Reduce financial uncertainty and 
make accidental losses 
manageable.
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WHY DOES MY BUSINESS NEED 
INSURANCE?

• It’s the law (regulatory requirements).

• Contractual Requirements.

• Asset/Income Protection!
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WHY DOES MY BUSINESS NEED 
INSURANCE? 

REGULATORY REQUIREMENTS

• COLORADO:
• No insurance or 

bond 
requirement at 
the state level.

• Each 
municipality can 
enforce a 
requirement.

• WASHINGTON:
• All operators must carry products 

liability insurance.
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WHY DOES MY BUSINESS NEED 
INSURANCE? 

REGULATORY REQUIREMENTS

• CALIFORNIA

• § 5308. Insurance Requirements.

• Distributors only must at all times 
carry and maintain commercial 
general  liability insurance in the 
aggregate amount of at least 
$2,000,000, including 
$1,000,000 for each occurrence.
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WHY DOES MY BUSINESS NEED 
INSURANCE?

CALIFORNIA:

• Local Insurance Requirements

• 482 Cities in California
• 58 Counties in California

• Each local jurisdiction has separate  requirements 
including insurance.

• Cannabis businesses must comply with the  State and 
local requirements.
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What Type of 
Insurance Does 
My Business 
Need?

Key Insurance 
Considerations by Type 
of Business

ALL BUSINESSES:

• Commercial General Liability

• Commercial Property Insurance

• Worker’s Compensation

• Director’s & Officer’s (D&O) Policy

• Cyber; Technology Errors & Omissions: 
Technology is heavily integrated into most cannabis  
businesses. For example, California requires all 
licensees to record the inventory and movement of 
cannabis  and cannabis products through the 
commercial cannabis supply chain—from seed to 
sale—via a web-hosted  software system. Your 
business must protect this data and mitigate the risk 
of losses that can result from  being hacked or 
experiencing data breaches.
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What Type of 
Insurance Does 
My Business 
Need?

Key Insurance 
Considerations by Type 
of Business

DISPENSARY:

• Product Liability:  If a product results in harm, 
illness, or  unwanted side effects, the point of 
sale is  typically the first point of litigation.

• Business Income Insurance
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What Type of 
Insurance Does 
My Business 
Need?

Key Insurance 
Considerations by Type 
of Business

CULTIVATOR:

• Product Liability

• Business Income Insurance

• Crop Coverage:

• Commercial Auto

• Cargo: Protects items transported by your 
business or for your business. Covers you in the 
event your cannabis  product is lost, damaged, 
or stolen  while being loaded, transported, or 
unloaded.
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What Type of 
Insurance Does 
My Business 
Need?

Key Insurance 
Considerations by Type 
of Business

DELIVERY:

• Product Liability

• Business Income Insurance

• Crop Coverage:

• Commercial Auto

• Hired Owned and Non-ownedAuto

• Cargo

14



What Type of 
Insurance Does 
My Business 
Need?

Key Insurance 
Considerations by Type 
of Business

TESTING LABS:

• Errors & Omissions

• Business Income Insurance
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What Type of 
Insurance Does 
My Business 
Need?

Key Insurance 
Considerations by Type 
of Business

DISTRIBUTOR:

• Commercial Auto

• Cargo

• Business Income Insurance

• Crime Insurance
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Speaker
Brian C. Richardson began his career in the financial services industry 

in 2000 as an agency owner for a large national insurance company.  
He quickly realized that in order to objectively serve his clients and be 

fulfilled as a professional, a change to the independent side of the 
industry was needed.  In 2012 Brian led the firm’s entrance into the 

commercial cannabis and industrial hemp industries, and Foundations 
has been a leading insurance provider ever since.  Brian has been a 
speaker/panelist at several national cannabis industry events and is 

actively committed to furthering the expansion and quality of available 
coverages to the cannabis industry. Experience, passion and attention 

to detail are just a few of the values that have helped him shape his 
career and contribution to the firm. 

Brian C.  Richardson
(303) 974-6983
Brian@FoundationsIFS.com
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WHY DO I NEED INSURANCE?

Leases
Regulatory requirement
Contracts with other 
operators
Contracts with vendors
Asset/Income 
protection!
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Biggest Risk Exposures- Trends

• Workers Compensation
• Independent Contractor issues
• Audit Surprises

• Product Liability
• Exclusions
• Warranties, safeguards

• Commercial Property
• Coverage availability and selection
• Underwriting trends
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Worker’s Compensation

• 3 “buckets”
• W-2 employee – works only for you at your direction
• 1099 worker – temporary/seasonal workers that don’t meet 

certain criteria
• True independent contractor – Performs services for other 

businesses, carries appropriate insurance, etc.

• Avoiding large audit surprises
• Payroll/premiums are estimated until audited

• Communicate regularly with agent to keep up to current
• Consider a monthly or bi-weekly reporting plan 
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Product Liability

• CBD product manufacturer/distributor issues
• Underwriting products/processes

• Banned Substance and/or Specified Products exclusions
• Labeling and marketing material

• Non-compliant websites, brochures with aggressive claims

• MJ product manufacturer/distributor issues
• Testing requirement differences between regulators and insurers
• Uninsurable partnerships

• Licensing/Distribution agreements
• Not using written contracts
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Commercial Property

• Virus/Bacteria exclusion
• More recent ISO forms specifically mention Business Income 

losses

• Direct Physical Damage/Insured Location requirement

• Can apply to B.I. or Equipment Breakdown losses

• Coverage expansion/availability not happening
• Wind/Hail exclusions
• Onerous security/storage requirements
• Limited number of participating insurers
• Care, custody and control language and 3rd party material
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Speaker

Ian is founder and co-chair of the Cannabis and Hemp Law 
practice at Wilson Elser, an AmLaw 200 law firm with 900 
attorneys in 39 offices in the United States and London. Ian leads 
a national multi-disciplinary team of lawyers who serve all aspects 
of the cannabis and hemp industries, as well as financial 
institutions and insurance companies that service those industries.

Ian has been named to the prestigious Chambers USA 2020 guide 
in Cannabis Law.  He is a member of the Advisory Board of the 
International Cannabis Bar Association (INCBA) and participates 
on the Policy Council of the National Cannabis Industry 
Association (NCIA). Ian is former chair of NCIA’s Finance and 
Insurance Committee and former vice chair of the California 
Cannabis Industry Association (CCIA) Insurance Committee. He is 
one of MG Magazine’s “30 Powerful Cannabis Attorneys You 
Should Know.” Ian received a 2019 Readers’ Choice Award by JD 
Supra for his publication on cannabis consumer class actions, and
received National Law Review’s award as “Go-To Thought Leader 
2018” for his publications on cannabis law.
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Ian A. Stewart

Partner
Los Angeles
p. 213.330.8830
f.  213.443.5101
ian.stewart@wilsonelser.com



A Brief History of the Cannabis Insurance Market
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Where are we Today? Cannabis and COVID
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The Property Claims Experience
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GL and Product Liability
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On-Site Consumption
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The Vape Crisis; Lessons Learned
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D&O/ EPLI
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Professional Liability / E&O
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Cyber
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Hemp/CBD Risk Management

• Analysis is very different than for marijuana.

• Hemp and hemp-derived products have been removed 
from the CSA by the 2018 Farm Bill.
– So long as the hemp is cultivated pursuant to a Farm Bill-compliant state 

hemp program and contains less than 0.3% THC on a dry weight basis.

• USDA regulates hemp cultivation
– Interim final rule issued in October 2019

• FDA regulates cannabinoids in food, supplements, 
cosmetics and drugs
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CBD and the FDA

• FDA’s position is that CBD is an impermissible food additive 
that cannot be marketed or sold as a food, beverage, or 
dietary supplement.  

– The agency has taken little enforcement action other than sending 
warning letters over the past four years to companies that:
• make health and disease claims;

• mislabel the amount of CBD in the product;

• specifically market the product as a dietary supplement.

– FDA’s prohibition on CBD in ingestible form is primarily based on the 
Drug Exclusion Rule.
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CBD Consumer Class Actions

• Approximately 20 cases have been filed within the past year 
in CA, FL, IL, MA, MI, MO and NY, primarily in federal court.

• Theories include that the product:
– contains an illegal dietary ingredient

– is mislabeled as a dietary supplement / misbranded drug

– makes impermissible health/disease claims

– is mislabeled as to the amount of CBD in product 

– is falsely advertised as THC free 

– is contaminated with heavy metals or other impurities
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CBD Consumer Class Actions

• No verdict or judgment on the merits has been entered to 
date.

• Several cases have motions to dismiss that are being briefed 
and pending decision.

• Several cases have recently been voluntarily dismissed.

• Three cases have been stayed based on the primary 
jurisdiction doctrine pending completion of rulemaking by 
FDA.
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FDA Warning Letters

• What they are and what they are not:
– Warning letters are guidance documents that state FDA’s preliminary 

views, and are by their very nature “informal and advisory.”
• Estee Lauder, Inc. v. FDA, 727 F. Supp. 1, 4-5 (D.D.C. 1989).

• “Guidance documents do not establish legally enforceable rights or 
responsibilities. They do not legally bind the public or FDA.” 21 C.F.R. §
10.115(d)(1)). See Also Gitson v. Trader Joe’s Co., No. 13-CV-01333, 2013 WL 
5513711, at *7 (N.D. Cal. Oct. 4, 2013).

– BUT, warning letters should never be ignored!
• FDA may take further action

• Warning letters may form the basis for civil tort liability or liability under state 
consumer protection statutes.
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Status of FDA’s Rulemaking Process

• FDA’s report to Congress, March 2020

• Pressure from Industry Groups

• Does the form of CBD matter?

• What about:
– hemp-derived THC products?

– products that use the “novel” cannabinoids?
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CBD Labeling
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CBD Labeling

• Full spectrum hemp extract

• Broad spectrum hemp extract

• CBD isolate

• Is a nutritional panel or 
supplement panel required?

• State-specific requirements
– Does state allow CBD sale?

– Specific warning language?

– QR code required?
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CBD Label Requirements under State Law

• No single label can comply with every state requirement.
– Examples of what some states require:

• Specific warnings

• Identity of manufacturer and testing lab

• Accurate statement of the amount/percentage of CBD in each unit 
of the product 

• Total THC content 

• Prohibition against statement that product contains no THC

• QR code that links to required information
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CBD’s Regulatory Pathway

• What will a realistic pathway look like?

• Limitations under consideration include:
– CBD concentration limit

– Compliance with good manufacturing processes

– Use of consistent terminology

– Approved label warnings

– Enforcement penalties 
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Legality of the “Novel” Cannabinoids

• CBG
– Cannabigerol

– Parent molecule from which many other cannabinoids are 
synthesized

• CBN
– Cannabinol

– The degraded product of THC; found in aged cannabis
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Disclaimer
The views expressed by the participants in this program 
are not those of the participants’ employers, their clients, 
or any other organization.  The opinions expressed do not 
constitute legal advice, or risk management advice.  The 
views discussed are for educational purposes only, and 
provided only for use during this session.
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SPEAKER:
Marshall Gilinsky is a shareholder in the New York office of Anderson Kill and practices 
in the firm’s Insurance Recovery and Commercial Litigation Departments.  Marshall is 
co-chair of the firm's Sexual Harassment and Abuse Insurance Recovery Group, and a 
member of the firm's Banking and Lending Group and Hospitality Industry Practice 
Group.

During his 20-year career representing policyholders, Marshall has recovered hundreds 
of millions of dollars for his clients, successfully litigating disputed claims under a 
variety of insurance products, including property and business interruption insurance, 
commercial general liability (CGL) insurance, errors and omissions (E&O) insurance, 
directors' and officers' (D&O) insurance and life insurance.  Marshall has represented 
clients on numerous high-stakes, complex insurance claims arising out of prominent 
losses such as 9/11, Hurricane Katrina, Superstorm Sandy and the “Big Dig” in Boston.  
He also focuses extensively on assisting clients that own and manage captive insurance 
companies, especially with respect to resolving coverage disputes between the captive 
and its reinsurers.

Marshall's success in solving clients' problems stems from his ability to understand their 
businesses – as well as their insurance programs – in order to maximize the value of the 
clients’ insurance assets.  He frequently writes and lectures on a variety of topics of 
interest to professionals and practitioners in the insurance arena, and is frequently 
quoted in the press, including appearances in the New York Times, Wall Street Journal, 
National Law Review, CNN.com and Business Insurance, among others.

Since 2018, Marshall has been selected by his peers for inclusion in The Best Lawyers in 
America for insurance litigation.

Marshall Gilinsky
Shareholder

New York
Anderson Kill P.C.

617-221-5445
mgilinsky@andersonkill.com
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COVERAGE ISSUES

 Why would you be denied?

• Application deficiencies/misrepresentation - (Kinsale Ins. 
Co. v. JDBC Holding, Inc., 20-cv-00008 (N.W.V.) 
(misrepresentations on application about sprinklers)

• Not adhering to Protective Safeguards or other 
requirements

• Specific claim not covered

• Federal illegality of cannabis?
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COVERAGE ISSUES – COVERED CLAIM?

 Flores v. Livwell, Inc., 2016 Colo. Dist. LEXIS 1658 (D. Colo. Feb. 
11, 2016) 
• Issue 1: Whether class-action plaintiffs can bring suit for damages 

allegedly suffered due to presence of fungicide Eagle 20 (myclobutanil)
• Issue 2: Why the Name "Eagle 20" Sounds so Familiar
• Analysis: Plaintiffs did not allege bodily injury, only that they paid too 

much for their marijuana because it contained Eagle 20
• Conclusion: No injury in fact, therefore no standing. Case dismissed.
• Subtext – Myclobutanil when burned can turn into hydrogen cyanide.
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COVERAGE ISSUES – COVERED CLAIM?

Vaping
 Healthy or Not?

• Addictive?
• Carcinogenic?
• Lung Disease?
• EVALI (E-cig or vaping  associated lung injury)

 News Articles 
• THC Linked?
• Vitamin E acetate – University of Utah Study
• “Direct toxicity or tissue damage from noxious chemical fumes” 

– Mayo Clinic
• Hydrogen Cyanide- NBC News
• Regulated Market v. Unregulated Market
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COVERAGE ISSUES – COVERED CLAIM?

Vaping
 Legal Action

• Subpoenas to vape cartridge manufacturers
• First Vaping Lawsuit in Washington State (for Lung Disease) –

9/23/19
• Other suits – Juul and other e-cigarette manufacturers
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COVERAGE ISSUES – COVERED CLAIM?

 Bodily Injury?
 Is the Government seeking to recover “economic” damages?
 Do plaintiffs simply allege violation of a statute with no accompanying 

bodily injury?
 During the Policy Period?

 Asbestos-like issues?
 Was there an “Occurrence”?

 Expended or Intended?
 Known Loss?
 California Rule or Something Less Onerous?
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COVERAGE ISSUES – COVERED CLAIM?

 Pollution?
 Is it caused by a contaminant?
 How is the exclusion interpreted?

− Broad?
− Applies only to traditional environmental pollution?

 Products Exclusion?
 Products coverage is expensive
 Claims Made v. Occurrence
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COVERAGE ISSUES – COVERED CLAIM?

CBD
 Legal Action

• FDA Warning Letters
• D&O Suits (Impact on Stock Price)
• Class Actions

• Mislabeling
• Dosage wrong
• Doesn’t cure Alzheimer's, Autism, Cancer or COVID
• Government Seizures

• Affects Many Businesses Not Just Cannabis Businesses
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WILL COURTS ENFORCE POLICIES?
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WILL COURTS ENFORCE POLICIES? (CONT’D)
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Property Insurance
 Tracy v. USAA Cas. Ins. Co., 2012 U.S. Dist. LEXIS 35913 (D. Haw. Mar. 16, 

2012)
• Issue: Whether policy covering “trees, shrubs, and other plants” should 

cover the theft of 12 cannabis plants from policyholder’s home.
• Analysis: Even though policyholder grew plants legally under state law, 

since illegal federally, no coverage due to illegality
• Conclusion: Case dismissed
• Interesting subtext:

̶ Policyholder already paid $8,800 for stolen plants.
̶ Policy had a $500 sublimit per plant
̶ Policyholder sought $45,000.00
̶ Basic homeowners policy

WILL COURTS ENFORCE POLICIES? (CONT’D)



58
100202089v4  © 2019 Anderson Kill  P.C.  All Rights Reserved.

Property Insurance
 Green Earth Wellness Ctr., LLC v. Atain Specialty Ins. Co., 2016 U.S. Dist. LEXIS 19768 (D. 

Colo. Feb. 17, 2016)
• Issue 1: Whether “contraband” exclusion in policy bars coverage for loss of marijuana 

buds?
• Analysis: Contraband undefined in policy. Legal at state level, “nominal[ly]” illegal at 

federal level. 
• Conclusion: Contraband exclusion is ambiguous and it looked like parties’ mutual 

intent was to cover cannabis products so a jury will need to decide whether the 
exclusion applies.

• Issue 2: Whether the policy, which insured a cannabis operation, is void as against 
public policy

• Analysis: Continued erosion of federal policy in this area. A judgment of the court 
would be for “failure to honor contractual promises” not “to pay for damages to 
marijuana plants and products”

• Conclusion: Policy not void.
• Subtext – This was a specialty insurance company, operating in the Colorado market, 

that knowingly sold a policy to a cannabis company and then tried to deny coverage 
because it was covering a cannabis company.

WILL COURTS ENFORCE POLICIES? (CONT’D)
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Property Insurance
 K.V.G. Props., Inc. v. Westfield Ins. Co., 900 F.3d 818 (6th Cir. 2018) 

• Issue: Whether renter’s “improvements” (i.e. damage) to landlord’s commercial space is 
covered by the policy, when tenant made improvements for the purpose of operating an 
unsanctioned marijuana grow facility and policy contained a criminal acts exclusion. 

• Analysis: Tenant’s operations were clearly illegal under federal law, and even though 
medical marijuana is legal under Michigan law, this grow operation was not. (The DEA had 
raided the property)

• Conclusion: Exclusion applies because damage caused by illegal acts.
• Subtext – questionable strategy?

̶ Landlord said repeatedly before a different court in eviction proceeding with tenant 
that tenant had an illegal grow operation

̶ Criminal acts exclusion applied only to “anyone to who you entrust the property to for 
any purpose,” but landlord didn’t even argue that property wasn’t entrusted to 
landlord

̶ Was damage actually “caused by” criminal acts?
• But see Mosley v. Pac. Specialty Ins. Co., 49 Cal. App. 5th 417 (2020) (fire damage to 

property caused by tenants jury-rigging electrical system not excluded as a matter of law 
from landlord’s policy)

WILL COURTS ENFORCE POLICIES? (CONT’D)
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Property Insurance
 Looting

• Rogue Valley Group, LLC v. Falls Lake Fire and Casualty, 20-cv-00421 
(D.Ore) (insurance company refusing to cover $500K of $892K theft 
claim because of possible cancellation due to underwriting reasons)

• Civil Unrest Looting
• Valuation Issues
• Low Limits
• Safeguards in Place?

WILL COURTS ENFORCE POLICIES? (CONT’D)
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Worker’s Compensation Insurance
 Viapando v. Ben’s Automotive Services, 331 P.3d 975 (N.M. App. 2014)

• Issue: Whether a really sick guy can have his medical marijuana expenses 
reimbursed by workers’ compensation (i.e. his employer and its insurance 
company)

• Analysis:  Defendant “does not cite to any federal statute it would be forced 
to violate” by reimbursing payments for medical cannabis.

• Conclusion: Reimbursement required
• Subtext – Hemphill v. Liberty Mut. Ins. Co., 2013 U.S. Dist. LEXIS 200109 

(D.N.M. Mar. 28, 2013) reached the exact opposite decision a year earlier. 
The following year, Maez v. Riley Indus., 2015-NMCA-049, 347 P.3d 732 
(N.M. App. 2015) went a step further and required reimbursement for 
medical marijuana after state ALJ had originally denied the claim. In Garcia v. 
Tractor Supply Co., 154 F. Supp. 3d 1225 (D.N.M. 2016), employer did not 
have to accommodate employees’ medical marijuana use. 

WILL COURTS ENFORCE POLICIES? (CONT’D)
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WILL COURTS ENFORCE POLICIES? 
(CONT’D)
Worker’s Compensation Insurance (cont’d)
Maine - Bourgoin v. Twin Rivers Paper Co., LLC, 2018 ME 77, 187 A.3d 10 (Me. 
2018) (court reached exact opposite decision in Viapando after undergoing 
detailed analysis, over a dissent.) 
New Jersey - Hager v. M & K Constr., 462 N.J. Super. 146, 225 A.3d 137 (App. Div. 
2020) (requiring reimbursement of medical marijuana, appeal granted, No. 
084045, 2020 WL 2557143 (N.J. May 12, 2020)
Massachusetts - Daniel Wright v. Central Mutual Insurance Company, SJC-12873 
(appeal from lower proceeding that refused to require insurer to reimburse for 
medical marijuana)
Oklahoma – Dillon Rose v. Berry Plastics Corp., 2019 OK CIV APP 55, 451 P.3d 195 
(2019) (Rose overcame presumption that his injuries were caused by marijuana 
use entitling him to WC benefits)
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WILL COURTS ENFORCE POLICIES? (CONT’D)

Other general contract cases:
• Green Cross Med., Inc. v. Gally, 242 Ariz. 293, 395 P.3d 302 (Ct. App. 2017) 

(Landlord cannot void lease two weeks after knowingly entering lease with 
cannabis dispensary)

• Mann v. Gullickson, 2016 WL 6473215, *7 (N.D. Cal. Nov. 2, 2016) (debtor 
can’t avoid paying for cannabis consulting business it bought due to 
illegality of cannabis)

• Bart Street III v. ACC Enterprises LLC et al., 2:17-cv-00083 (Dist. Ct. Nevada, 
April 1, 2020) (denying summary judgment to enforce loan contract to 
finance the expansion of the defendant's marijuana cultivation business and 
sending to trial issue of whether part of contract was illegal)
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QUESTIONS?


