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The Reptile Theory 
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Neocortex 
Speech  Logic Higher Thinking 

 

What is the Reptile Theory? 

• The Reptile Theory is widely used 
by the plaintiffs bar to assert that 
you can prevail at trial by speaking 
to, and scaring the primitive parts 
of jurors’ brains, the part of the 
brain they share with reptiles. 

• The fundamental concept is that 
the reptile brain is conditioned to 
favor safety and survival. 

• Note: Limbic activates 
sympathy/empathy 

Limbic 
Emotions 

 
Reptilian  

 Brain 
 Instinct 
    Survival 
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How Does It Work? 

• Focus: not on plaintiff’s case, but how 
defendant’s conduct endangers the jurors 
and their families. 

• Safety rule violation + Intense & Immediate 
Danger = Reptile (low level cognition) 

• Easier to understand:  

 Imminent danger + intensity = Reptile 
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Difference of Intensity/Immediacy 

• Bill Kanasky, Jr., Ph.D.—3 scenarios: 
• 1. You hear reports of a recent robbery in your 

neighborhood.   

• 2. You hear an intruder enter your house. 

• 3. You walk around a corner and someone jumps out 
at you, causing you to  jump.    

Only 3 is immediate and intense.  
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General Principles 

• Mindset is different—not a fact witness 

• Already know the answers 

• Goals are different: Fuel the perception of 
inconsistency by the witness 

– safety rule violation or  

– emotional response (aggression, humiliation, and 
confusion) 
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Combating Reptile 

• Suggested Danger + Logic = Planning 

• Avoid sound bites 

• Tell the truth/be honest 

• Answer vague questions with vague answers 
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Courts on Reptile Theory - Favorable 

• MA: Deprived Defendants of a fair trial. Wahlstrom v. 
LAZ Parking Ltd., 2016 WL 3919503 (Mass. Super. 
May 19, 2016). 

• KY: “Send a message” or “conscience of the 
community” arguments distract the jury. Brooks v. 
Caterpillar Global Mining Am., 2017 U.S. Dist. LEXIS 
125095, *25 (W.D. Ky. Aug. 8, 2017). 

• KS: Can mislead the jury regarding the applicable 
duty of care.  Biglow v. Eidenberg, 369 P.3d 341, 
2016 WL 1545777 (Kan. Ct. App. Apr. 15, 2016).   

• CO: Barred common Reptile phrases.  Hopper v. 
Ruta, Colo. Dist. LEXIS 249 (Dist. Ct. of Colorado, 
October 23, 2013). 
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Courts on Reptile Theory - Unfavorable 

• NC: Handled Reptile objections on a case-by-
case basis.  Turner v. Salem, 2016 WL 4083225 
(W.D.N.C. July 29, 2016).  

• MD: Reference to “community safety 
standards [is] fundamental to the 
underpinnings of tort law.”  Bostick v. State 
Farm Mut. Auto. Ins. Co., 2017 U.S. Dist. LEXIS 
113897, *6 (M.D. Fla. July 21, 2017).   
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How to Spot a Reptile Early 

– Plaintiff’s Counsel Demands: 
• Safety Policies, Procedures and Protocols, 

Handbooks 
• Prior unrelated accidents 
• Overly broad and irrelevant information 

– Multiple Motions to Compel 
– Notices of Depositions contain overly broad 

topics 
Be aware of these indicators, detect Reptile 
tactics early and then adapt your defense 
strategy. 
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Deposition Questioning of Safety/Rules 

• Accept or reject plaintiffs’ 
attorneys language 
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OUTLINE OF QUESTIONING 

• You would agree that the law requires “X”? 

• You would agree that a company that fails to 
comply with “X” can cause harm or even 
death to the public? 

• You would agree that your company also 
requires “Y”? 

• You would agree that the reason your 
company requires “Y” is in part in compliance 
with state and federal law? 
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OUTLINE OF QUESTIONING 

• Look at “Z” please, your driver’s log for 
the date in question. 

• You would agree that “Z” does not 
comply with “X”, correct? 

• You would agree that “Z” does not 
comply with “Y”, correct? 
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OUTLINE OF QUESTIONING 

• So, looking at Z, your company failed to 
comply with “X” and “Y”? 

• You would agree that your failure to comply 
with “X” and “Y” could have caused harm to 
the general public? 

• You would agree that your failure to comply 
with “X” and “Y” actually caused injury to 
Plaintiff? 
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Prep your PMK to force the How, What, 
When or Why Questions 

• I don’t understand the question; 

• You told me not to guess; 

• I am the PMK for Company X; 

• Not necessarily 

• Not always 

• Sometimes that is true, but not all the 
time 
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Prep your PMK to force the How, What, 
When or Why Questions 

• It can be in certain situations 

• I have not encountered a situation 
like that; 

• What I can tell you is…;  

• It depends… 
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Example 1 

• Q: Was she trained that the knowledge of the 
fundamental principles of the policy would help 
her successfully apply, interpret, and explain the 
company’s policies to the drivers underneath 
her? 

• A: Yes 

• REPTILE ANSWER. 

• BETTER ANSWER: What I can tell you is that all of 
our employees are provided the policies and 
trained on them.  
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Example 2 

Q: Was she trained that employee 
dissatisfaction can oftentimes be traced to the 
failure of staff to understand the company’s 
policies and reasons behind them? 

A: Yes 

REPTILE ANSWER 

BETTER ANSWER:  It can be in certain situations 
or 

I have not encountered such a situation. 
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Example 3 

Harder—assume answer to 2 was Yes, now we 
get pelted with more questions: 

Q: And that the polices were expected to steer 
a supervisor’s initiative and judgment into the 
correct channels? 

A: Yes 

Q: And that they would be used as the Safety 
Director’s guide to action? 

A: Yes 
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Example 3 

Q: And that policies and procedures are 
formulated to bring structure and cohesiveness 
to the individual departments and collectively as 
a company? 

A: Yes 

Q: And that there should be policies for all 
actions taken by the drivers during the course 
and scope of their employment? 

A: Yes 
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Example 3 

Q: And you don’t have a policy as to how a 
driver is to record his time when he is off duty 
but sleeping in the truck? 

A: Correct 

 

AND THERE’S YOUR ZINGER!!! 
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Example 3 

Q: And that the polices were expected to steer a 
supervisor’s initiative and judgment into the correct 
channels? 
A: Yes  
Better Answer: Not necessarily. We hire supervisors 
who already have the requisite background, education 
and training to do their jobs. 
Q: And that they would be used as the Safety Director’s 
guide to action? 
A: Yes 
Better Answer: It depends on the circumstances. 
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Example 3 

Q: And that policies and procedures are formulated to 
bring structure and cohesiveness to the individual 
departments and collectively as a company? 

A: Yes 

Better: They can in some cases, but not in all. 

Q: And that there should be policies for all actions taken 
by the drivers during the course and scope of their 
employment? 

A: Yes 

Better: Not necessarily. 
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Example 3 

Q: And you don’t have a policy as to how a 
driver is to record his time when he is off duty 
but sleeping in the truck? 

A: Correct 

Better Answer: Our policies are primarily 
intended to cover company policies beyond the 
scope of what is already laid out in the FMCSR. 
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Emotional Response 

• Evoke emotional response from the witness: 

– Aggression/hostility towards witness 

– Humiliation of witness 

– Confuse witness 

 

Explain yourself...  
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Example 1-Aggresion and Humiliation 

Q: Do you know whether or not there are limitations on the 
number of hours a driver is allowed to drive without taking a 
break? 
A: I do not know the details. 
Q: So, it sounds like you are not aware of the fact that your 
driver is required to comply with federal guidelines regarding 
break periods.  
A: We do have a corporate policy on that issue… 
Q: What is that policy called? 
Q: What does it entail? 
Q: Did your driver violate it here? 
Explain yourself… 
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Example 2-Humiliation 

• BACKGROUND: 
Q: Have you ever had a situation where you receive a past 
history and found an employee or a potential employee had 
so many violations or preventable losses that you’ve changed 
your opinion as to whether or they should be hired? 
A: Yes, I have. 
Q: And that’s based on what you reviewed in a Work History 
Verification? 
A. It’s a combination of the fact that they didn’t list it on their 
application as they’re required to and that it showed up in a 
verification; so therefore, they lied on their application, 
falsification. 
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Wrong Answers 
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Example 2 

 
Q: Sir, if you had known of these four prior citations at the time the 
driver was hired, would that have changed your decision as to 
whether or not he would have been working for you? 
A: I would need to see more on the citations. 
Q: If you look at the employment records from his former employer, it 
says “Claimant was terminated for accidents and multiple citations 
thus being out of our hiring guidelines. Claimant was sent to the Safety 
Review Board who recommended the claimant be let go for safety 
reasons.” If you were aware of that at the time he applied for 
employment with your company, would that have changed your 
decision as to whether or not he should be hired? 
A: I would need more detail on the accident. 
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Example 2 

Q: And, his Driver Public Compliance Record 
shows a violation for speeding 70 mph in a 65 
zone. This is not listed on his driver application. 
Had you known about the violation and the fact 
it was not listed, would that have changed your 
decision to hire him? 

A: No, it’s only 5 miles per hour over the posted 
speed limit and it can’t be verified.  
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Example 2 

Q: Sir, I’ve handed you a  list of violations, and I’ll represent to you that 
the paper comes from his former employer and refers to violations of 
your driver for a one year period. Do you recognize any of these 
violations as out of service? 
A: These are FMCSA violations, but there were not discovered during a 
stop, these are audits done by his former employer, internal audits. 
Q: What is the basis for your opinion that this was an internal company 
audit and not based on actual violations by either DOT  or law 
enforcement? 
A: I don’t see how this report was generated. I don’t see any indication 
of, you know, a law enforcing agency being notified of this or their 
notifying the former employer of these. I don’t know who wrote this, so 
I can’t really comment on what it is. 
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Example 2 

(After Defense counsel takes a break, and deponent is 
shown a police report for the 4th accident) 
Q: Had you been aware of this incident, would that have 
made a difference in your decision to hire him? 
A: I would have taken it into consideration. 

CORRECT ANSWER!!! 
Q: If you had known he had four preventable losses 
within a year, would that have made a difference in your 
decision whether or not to hire him? 
A: I would have taken it into consideration. 

CORRECT ANSWER!!! 
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Example 3--Confusion 

• Q: Was she trained that policies were put in 
place to furnish supervisors with conclusions 
reached by others with more experience? 

• A: Yes 

• REPTILE ANSWER 

• BETTER ANSWER: They can be in certain 
situations.  
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Techniques for the Attorney  

• PREPARE, PREPARE, PREPARE the witness 

• Teach your PMK the Reptile Theory; 

• Role play hypotheticals that involve those 
exact types of questions; 

• Review the deposition notice at length 

• Review: 

– FMCSR 

– Company policies 
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Company Policies/Driver Manual 

As a commercial vehicle driver for Carrier A, 
your job is governed by the United States 
Department of Transportation’s rules and 
regulations for vehicles, drivers, and the 
transportation of hazardous materials. Drivers 
follow these rules to protect other motorist on 
the road, themselves, and the freight they carry. 
It is imperative that you become familiar with 
these laws and regulations so that we can 
continue to operate safely. 
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Defensive Driving 

 A defensive driver:  
•Maintains a positive attitude.  
•Anticipates and makes allowances for the lack of skill or 
failure of other drivers to observe those same rules.  
•The defensive driver operates his/her vehicle with care 
and at a rate of speed suited for hazardous road 
conditions.  
•Keeps alert and aware of his/her surroundings. The 
defensive driver is observing the road, access to the road, 
other vehicles, and pedestrians so that they can quickly 
and safely adjust to situations that might develop.  
•Inspects and maintains equipment in safe operating 
condition. 
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Defensive Driving Example 

 You would agree that as a part of your job responsibilities you were 

required to train your driver to anticipate and make allowances for 
the lack of skill or failure of other drivers to observe those same 
rules? 
 
You would agree that as a part of your job responsibilities you were 
required to keep alert and aware of your surroundings including 
observing the road, access to the road, other vehicles, and 
pedestrians that you can quickly and safety adjust to situations that 
might develop? 
 
You would agree that as a part of your job responsibilities you were 
required to inspect and maintain your equipment in safe operating 
condition? 
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Determining Preventability of  
Accidents & Incidents 

 Because accident prevention goes beyond observing traffic 
rules and regulations, Carrier A’s internal standard for 
determining preventability is based on whether an accident 
could reasonably have been avoided and not on who was 
primarily responsible or at fault. That is, to avoid accidents, 
drivers must operate their trucks defensively and without regard 
to the other fellow’s faulty driving or failure to observe traffic 
regulations, even if that may have caused or otherwise 
contributed to the accident. 
  
Carrier A’s preventability standard also is used for other internal 
purposes such as eligibility for safety bonuses. It does not, 
however, impose a greater burden on the company than is 
required by law in the event of an accident where cause is 
disputed or from which litigation arises. 
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Determining Preventability of  
Accidents & Incidents 

NEW VERSION 
  Carrier A’s internal preventability standards have been 
set for internal driver evaluation purposes only and are 
not an evaluation of accident liability under applicable 
law(s).  
An internal determination of preventability of accidents 
and incidents is based on whether or not the accident or 
incident could have been prevented, not on who was 
primarily responsible. Responsibility to prevent an 
accident goes beyond careful observance of traffic rules 
and regulations. To avoid having an accident, a driver 
must drive in a manner to prevent accidents, regardless 
of other drivers’ behaviors or failure to observe traffic 
regulations.  
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Employee Manual Examples 
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Employee Manual Examples 
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Employee Manual Examples 
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Employment History 

• Who interviewed you? 

• Who trained you? 

• How long did they train you? 

• Did they train you on company policy? 

• What is your job? 

• Looking at your job description, you would 
agree you are required to X, Y, Z… 
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Example 

Q: Part of your duties and responsibilities were 
to implement and monitor all policies and 
procedures, correct? 

A: Yes. 

Q: You were also responsible to ensure the 
compliance with all state and federal 
regulations, correct? 

A: Correct 
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Social Media Searches 

• Linked in 
• Facebook 
• Snapchat 
• Twitter  
• Youtube 
• Instagram 
• Tumblr 
• Pinterest 
• Kik 
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Annual Reviews 

• Criticisms of performance 

• “Room for improvement” 

• Tasks assigned for prior year 

• Goals for next year 

• “Scoring” 

• Raises/Bonus structure 
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Witnesses 

• Identification of witnesses: 

– In charge of training 

– In charge of education 

– In charge of hiring 

– In charge of audits 

– In charge of … 
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Investigation 

• What is your company policy on investigation of 
incidents? 

• What did it consist of? 

• Who did you speak to? 

• Did you take photographs? 

• Did you maintain any property damage evidence? 

• Did you order a drug test for the driver? 

• Did you audit his driver log? 
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Example  

Q: You understand that the hours of service 
regulations are mandatory? 

 A: Sure.  

Q: And you would agree with me that a 
company should investigate potential violations 
by its drivers of the hours of service regulations, 
correct?  

A: Yes.  
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Q:  What kind of training do you give for, not only defensive 
driving, but techniques to avoid frequently occurring types of 
tractor trailer accidents such as the ones I mentioned…right turn, 
rear-end, backing, things of that nature. What kind of training do 
you guys give here? 
 

A:  We try to give our students as much time behind the 
wheel as we can give them. Of course, the right hand squeeze 
that you had spoke of, that is a common occurrence and usually 
what happens is that drivers create the situation where that that 
car can sneak in.   

 

 

Example  
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Q: So you have techniques that you are training people in, 
but you are teaching specific techniques to avoid those types 
of accidents. I think is what you are trying to tell me. 
 
A:  Definitely,  Yes, we try to get them to set themselves 
up so that they don’t create that  type of opportunity for 
someone else to sneak in on you and try to get around that 
vehicle. In this day and age, the motoring public, they’re 
always in a hurry and we can’t handle that part but we can 
adjust our driving patterns to make sure we don’t give them 
an opportunity to cause an accident for us. If they want to 
have an accident, we don’t want to participate in it. 

 

Example  
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Written Discovery 

1. Object to overly broad and irrelevant 
demands 

 

2. Redact irrelevant company information 

 

3. Move for protective orders 
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Motions in Limine 

Quote Ball and Keenan’s Reptile: The 2009 
Manual of the Plaintiff's Revolution, e.g.: 

1. “Our primary goal in trial: To show the immediate 
danger of the kind of thing the defendant did - and 
how fair compensation can diminish that danger 
within the community.” P. 30. 

2. “Premises negligence at a movie theater is the same 
kind of act that can endanger kids at an elementary 
school and patients in a hospital.” P. 34. 

3. “Go beyond the level of harm in this case.” P. 55. 
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• Reptile evidence is irrelevant and causes 
jurors to decide cases based on fear, rather 
than facts 

• FRCP Rule 404(a)(1)  prohibits character 
evidence 

• FRCP Rule 403 excludes evidence that 
may confuse the issues or mislead the jury. 

1. Compensate only this Plaintiff 

2. The “Safety Rule” is not a legal requirement 

 

Motions in Limine (Cont.) 
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• Cite prior deposition testimony to establish 
Plaintiff’s strategy and intent to use Reptile 
tactics during trial. 

 

• Specify relevant phrases to preclude, such as 
“community safety or protection,” “safety rules,” 
“sending a message” and “needlessly 
endangering the public.”  

 

Motions in Limine (Cont.) 
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Re-Prime the Jury 

1. Do you believe that a top priority for 
a manufacturer is to make useful 
products in an efficient and safe 
manner? 

2. Do you believe that life is complex 
and that every circumstance is 
unique? 

 

Voir Dire (Cont.) 
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Voir Dire (Cont.) 

Investigate the jury  
1. Should potential harm and the possibility of 

future harm be considered in this case?   
2. Should a jury’s decision be based only on 

what actually took place and what damages 
this plaintiff actually suffered? 

3. Should a jury act as the conscience of the 
community? 

4. If the jury finds against the defendant, 
should it issue a verdict that ‘sends a 
message’ to this company? 
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1. Give context and tell the Defendant’s story 
 

2. How the standard of care applies to these facts 
 

3. Life is complex: There is no simple “Safety Rule” 
 

4. The juror’s role is to determine whether the 
Defendant is liable, and if so, give this Plaintiff fair 
compensation for his or her injury 

 
5. The juror’s role is not to “fix society” or “send a 
message” to the company 
 

 

 

Opening and Closing 
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Don’t Fall Into the Trap 

• Prepare your witnesses for a 
challenging deposition 

 

• Proactively attack Plaintiff’s strategy 
from the outset of litigation 

 

• Contact us if you are facing a Reptile! 
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? 

 ? 
       \ ? 
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THANK YOU!!! 

 

Jedidiah M. Bernstein, Esq. 
Hinshaw & Culbertson LLP 
New York, NY 
jbernstein@hinshawlaw.com 
 
Noelle M. Natoli, Esq. 
Foley & Mansfield, PLLP 
Los Angeles, CA 
nnatoli@foleymansfield.com 
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