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Part I 

 Commonly Litigated Types of Toxic 

Tort and Pollution Claims: 
 

• Mold 

• Lead 

• Asbestos 

• Former Manufactured Gas Plants 

• Hydroelectric Dams 

• Mining Sites 

• Drywall 

• Solvents 
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Mold 

What is mold?  Living fungi that can produce spores which might 

be released into the air and may cause adverse health effects, 

including asthma, allergies, irritation of the lung, and bleeding in 

the lung (bleeding is generally only seen in infants).   
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Mold 

    General History of Mold litigation 
• Mold litigation is usually traced back to a 1994 CDC study investigating a cluster of rare lung 

disorders in infants in Cleveland, and pointing to mold as the cause.   

• The seminal mold case is Allison v. Fire Ins. Exchange, 98 S.W.3d 227 (Tex. App. 2002), typically 

referred to as the Ballard case (Allison and Ballard were husband and wife).  In this bad faith 

action, the homeowners alleged that the insurer delayed its investigation and as a result the 

homeowners suffered various health problems.  Ultimately the plaintiffs recovered $4M in actual 

damages, interest and fees, although the appellate court struck down jury awards for punitive 

damages and mental anguish.   

• Following the case, mold claims to insurers skyrocketed; for example, one insurer claimed it 

registered only 12 mold claims in 1999 compared with 12,000 in 2001 (an increase of 100,000%), 

while another insurer reported that its mold claims rose from about $200 million in 2000 to $1 

billion in 2001 to $2.5 billion in 2002.   

• Most states’ Departments of Insurance generally have approved mold exclusions for 

homeowner’s insurance. 
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Lead 

• Lead was a major ingredient in paint until 1978, exposure can lead to brain 

damage, lower intelligence, hearing problems, liver problems, impaired speech 

and slow growth.  Lead claims are typically brought by parents of minor 

children exposed to lead paint, often against a landlord. 

 

• Some courts have found that lead abatement costs (i.e., costs to remove lead 

paint) were covered under CGL policies as covered property damages (although 

probably not bodily injury). 

 

• One common issue is the trigger of coverage where lead exposure occurs over 

several policy periods. 
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Lead  

• Maryland Cas. Co. v. Hanson, 169 Md. App. 484, 902 A.2d 152 (2006) more or less 

reflects the general view that, like asbestos, lead exposure is dealt with under the 

injury-in-fact theory with the continuous trigger rule applying (eligible under all 

policies from when damage first occurs to when it terminates). 

 

• Generally the expected/intended defense has not worked for CGL insurers to 

avoid coverage – a leading case is Sherwin-Williams Co. v. Certain Underwriters 

at Lloyd’s London, 813 F. Supp. 576 (N.D. Ohio 1993).  Even though paint 

manufacturers were aware of the risks associated with lead paint, that knowledge 

did not amount to intended or expected injuries to consumers. 

 

• States’ Departments of Insurance generally have permitted insurers to add lead 

paint exclusions to policies.  Insurers previously had lead exclusions but courts 

often did not find that they barred coverage relating to lead paint because it was 

ambiguous. 
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Lead  

 Majority rule holds that pollution exclusion does not bar lead paint claims. See e.g. Atlantic 

Mut. Ins. Co. v. McFadden, 413 Mass. 90, 595 N.E.2d 762 (Mass. 1992), Insurance Co. of 

Illinois v. Stringfield, 292 Ill. App. 3d 471, 226 Ill. Dec. 525, 685 N.E.2d 980 (1st Dist. 1997).  

Compare Auto Owners Ins. Co. v. City of Tampa Housing Authority, 231 F.3d 1298, 1300-01 

(11th Cir. 2000) (ruling in favor of insurers on pollution exclusion for lead claims because 

Florida specifically recognizes lead as a pollutant); Peace ex rel. Lerner v. Northwestern 

Nat. Ins. Co., 228 Wis. 2d 106, 148, 596 N.W.2d 429, 448 (Wis. 1999) (Wisconsin ruling in 

favor of insurers). 
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Asbestos 

Asbestos is a blanket term for certain natural minerals which 

occur as threads and are unaffected by heat, cold, electricity or 

fire.  They were first used in the 1880s, but their use reached its 

peak in 1973.  OSHA first established exposure limits to asbestos 

in 1971, but most forms were not banned by the EPA until 1989.  

The fibers that compose asbestos easily separate and become 

airborne, and are inhaled into the lungs, and may cause various 

diseases, the most serious of which are lung cancer, asbestosis (a 

scarring of the lung tissue) and mesothelioma (cancer of the lining 

of the lung cavity). 
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Asbestos  

Scientists suspected potential health risks from asbestos as early as the 1800s 

(although some say even as early as 1500s), but it was the 1930s when hazards 

were seriously recognized.  By 1966 two new studies showed serious evidence 

that asbestos increased risk of cancer.  Asbestos manufacturers generally were 

aware of the risks and continued to market the product.  By 1986, CGL policies 

generally included asbestos exclusions. 
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Manufactured Gas Plants 

• Manufactured Gas Plants were used to supply heat and fuel to 

homes and businesses from the 19th to the mid 20th century.  

The last one closed in the 1970s, but they left behind 

considerable environmental contaminants (particularly coal tar) 

which can give rise to environmental liability.  Utilities that 

owned the plants typically have or had CGL policies which may 

or may not cover environmental liabilities.  Many of the former 

MGP sites are still owned by utilities and used for a variety of 

other purposes. 
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Manufactured Gas Plants  

General Coverage Defenses on CGL policy claims 

• Outside scope of coverage 

• No trigger (no occurrence) 

• Owned property (seeking coverage for remedial work on own 

property) 

• Pollution Exclusion 

• Expected or Intended 
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Hydroelectric Dams 
• Although typically considered a source of clean renewable energy, several pollution 

issues exist with hydroelectric dams. 

• Construction can result in several different types of pollution, including but not 

limited to suspended sediment (the most likely), petroleum products, construction 

chemicals and materials, wastewater and solid waste. 

• The bigger issue is catastrophic dam failure which typically results in huge losses.  

In 1999 FEMA issued a report about the lack of dam insurance 

http://www.damsafety.org/media/Documents/FEMA/AvailabilityOfDamInsurance.pdf.  

This report noted that it was difficult to predict risks based on past dam failures, but 

most revenue-generating dams (i.e., hydroelectric) were already insured. 
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Mining Sites 

Recent case of note: United Nuclear Corp. v. Allstate Ins. Co., 285 P. 3d 644 (2012).  

New Mexico supreme court found that coverage was available under a CGL policy 

despite the pollution exclusion.  United Nuclear operated several uranium mines 

and was subject to liability based on several lawsuits, from the New Mexico Mining 

commission, the New Mexico Environmental Department and the EPA relating to 

environmental contamination caused by its 3 mining sites in NM.  The NM Supreme 

Court found that the terms “sudden and accidental” in the policy were ambiguous 

and construed “sudden” against the insurer to mean “unexpected” as opposed to 

any temporal meaning of sudden. 
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Mining Sites  

• Recently, in Doe Run Resources Corp. v. Lexington Ins. Co. (Eastern District of 

Missouri), the insurer successfully asserted the pollution exclusion where the 

insured released lead contaminants from its mining site and was sued for the 

release of contaminants in 2 separate lawsuits.  One insurer had deleted the 

lead exclusion from its policy in 2004, but had also issued a statement saying 

that the change in language did not affect the policy.  The mining company 

asserted that under Missouri law commercially viable materials like lead are not 

necessarily pollutants but the court ruled in favor of the insurer.  The 8th circuit 

affirmed the decision in June 2013.   

• A 3rd lawsuit alleged that instead of “releasing” contaminants, Doe Run had 

“distributed” the contaminants (for use as fill for roadways and building 

foundations, among other things).  The court ruled the exclusion was 

ambiguous as to whether it covered “distributing” pollutants.   
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Drywall 
• Chinese Drywall Litigation – Starting in 2001, drywall was extensively imported to the U.S. 

from China.  That drywall has lead to a series of lawsuits as the drywall has been found to 

emit sulfurous gases-carbon disulfide, carbonyl sulfide, and hydrogen sulfide.  The 

emissions can cause a variety of health symptoms, including respiratory problems such as 

asthma attacks, chronic coughing and difficulty breathing, as well as chronic headaches 

and sinus issues.  It is also problematic for copper which turns black and powdery when in 

contact with the sulfurous gases, affecting copper pipes, wiring, and air conditioner coils 

(and silver jewelry).  The problem is mostly localized to the southeast where the Chinese 

Drywall was used during the construction after the 2005 hurricanes. 

• In February 2013 a federal judge approved settlements in 5 Chinese drywall class actions. 

In re Chinese-Manufactured Drywall Products Liability Litigation, 2013 WL 499474 (E.D. La. 

Feb. 7, 2013). 
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Drywall  

Sample cases: 

• In Virginia, insurers prevailed in 4 Chinese Drywall cases.  In Travco 

Insurance Co. v. Ward, 715 F. Supp. 2d 699 (E.D. Va. 2010), the court 

ruled the pollution exclusion applied to bar coverage for Chinese 

Drywall liability in a first-party homeowners insurance case. 

Nationwide v. Overlook 2011 U.S. Dist. LEXIS 55282 (E.D. Va. May 13, 

2011) ruled the exclusion applied in a third-party liability case.   

• The Florida Supreme Court ruled the pollution exclusion in a CGL 

policy barred coverage in a Chinese Drywall case.  First Specialty 

Insurance Corp. v. Milton Construction Co., Case No. 12-cv-20116. 

• However, a federal court in Louisiana refused to bar coverage under 

the pollution exclusion in the consolidated Chinese Drywall matter of 

In re Chinese Manufactured Drywall Prods., 759 F. Supp. 2d 822, 843 

(E.D. La. 2010) (applying Louisiana law).  
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Solvents 

• Solvents and cleaners are a particularly contentious area, some states 

consider them pollutants (Nebraska, Florida, California) but others do not 

(Indiana). 

• A recent test of Indiana’s view that pollution exclusions are ambiguous when 

they do not specify the type of pollutant (American States Ins. Co. v. Kiger, 662 

N.E.2d 945 (Ind. 1996)) was decided by the Indiana Supreme Court State 

Automobile Insurance Company v. Flexdar, Inc.  This decision, which involved 

the use of a solvent in a rubber stamp plant, reaffirmed the view of Kiger.   

• California American Cas. Co. of Reading, PA v. Miller, 71 Cal. Rptr. 3d 571 (Cal. 

Ct. App. 2008).  A furniture stripping company was subject to a bodily injury 

claim arising out of its release of solvents into the sewer system which injured 

a city contractor working in the sewer. The owner of the business was covered 

under a CGL policy.  The court ruled the pollution exclusion barred coverage. 
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Solvents 
• In a Nebraska case involving the same solvent at issue used in 

Indiana’s Flexdar, the court ruled in favor of the insurer. Dutton-

Lainson Co. v. Continental Ins. Co., 716 N.W.2d 87 (Neb. 2006).  The 

manufacturer used trichloroethylene in cleaning its machines and 

disposed of it in a landfill in metal barrels under then applicable 

regulations.  After 29 years of this the EPA filed suit to recover costs it 

spent cleaning up the landfill after the solvents began to leak.  Dutton 

sued its insurer for coverage and lost.  The “sudden and accidental” 

language could not possibly apply after 29 years of contamination, as 

the court ruled it had temporal connotations. 
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Part II 

GL/CGL Policies and Certain 

Relevant Coverage Exclusions 
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GL/CGL Policies 

• GL/CGL policies are standard policies issued to businesses which 

covers bodily injury and property damage arising out of operation of 

the business.  Essentially all modern CGL policies include the 

absolute pollution exclusion which replaced the “sudden and 

accidental” standard pollution exclusion in 1986, as discussed herein.  

While there have been limits to the absolute exclusion, modern CGL 

do not generally provide coverage for pollution. 
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The “Occurrence” Requirement 

• “Occurrence” is a term first included in 1966 in the ISO CGL policy, it grew 

out of the prior “accident” based policies. 

 

• “Occurrence” generally defined as “an accident, including continuous or 

repeated exposure to substantially the same general harmful 

conditions”  [“We will pay those sums that the insured becomes legally 

obligated to pay as damages because of ‘bodily injury’ or ‘property 

damage’ to which this insurance applies… This insurance applies to 

‘bodily injury’ and ‘property damage’ only if:…  The ‘bodily injury’ or 

‘property damage’ is caused by an ‘occurrence’ that takes place in the 

‘coverage territory’”] 
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The “Occurrence” Requirement 

Generally 4 issues with respect to environmental coverage: 

 

(1)  whether the “neither expected nor intended” requirement concerns the polluting act or resulting 

damage (Usually interpreted to mean the damage and not the polluting act) 

  

(2)  whether there should be an objective or subjective standard applied in determining “expected or 

intended;” (Subjective standard is majority approach) 

 

(3)  how to define “expected;” Basically two different methods, whether the insured knew the damage 

would result, or whether the insured should have known damage would result.   

 

(4)  who bears the burden of proof on the “expected or intended” issue.  This question turns on 

whether the court will interpret the occurrence requirement as an exclusion or as part of the definition 

of coverage, if an exclusion the insurer bears the burden but otherwise it’s the insured who would bear 

the burden. 

 

Queen City Farms, Inc. v. Gen. Nat. Ins. Co. of Omaha, 126 Wash. 2d 50, 70, 882 P.2d 703 (1994) 

represents the pro-insurer view, which is also applied in New York and California; State v. CNA Ins. 

Companies, 172 Vt. 318, 779 A.2d 662 (2001); and Carter-Wallace, Inc. v. Admiral Ins. Co., 154 N.J. 

312, 712 A.2d 1116 (1998) both represent pro-insured views. 
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“Sudden and Accidental” 

1973 ISO Form  

Excludes coverage for 

• Bodily injury or property damage arising out of the discharge, dispersal, release 

or escape of smoke, vapor, soot, fumes, acids, alkalis, toxic chemicals, liquids or 

gases, waste materials or other irritants, contaminants or pollutants into or upon 

the land, the atmosphere, or any other water course or body of water, but this 

exclusion does not apply if such discharge, dispersal, release or escape is 

sudden and accidental. 

• “Sudden and accidental,” the language used in pre-1986 pollution exclusions is 

often compared to the “occurrence” requirement.  Some courts have found that 

the sudden and accidental pollution exclusion is actually just a restatement of the 

occurrence requirement.  The exclusion has faced significant legal challenges, 

centering around its ambiguity and was eventually replaced by the modern 

“absolute” pollution exclusion.  [Note “temporal” aspect.] 
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“Absolute” Pollution Exclusion 
• Unlike the Standard ISO pollution exclusion, bars all coverage relating to “actual, 

alleged or threatened discharge, dispersal, seepage, migration, release or escape of 

“pollutants.”  No exception for sudden and accidental. 

• Introduced into 1984 ISO form 

• Excludes coverage for: 

• bodily injury or property damage arising out of the actual, alleged or threatened discharge, dispersal, seepage, 

migration, release or escape of “pollutants” under enumerated, conditions 

•  Applicable conditions include: 

• At or from premises insured owns, rents or occupies 

• At or from any site or location used by insured or others for handling, storing, disposing processing or treating 

waste 

• Pollutants that are at any time transported, handled, stored, treated, disposed of or processed as waste by 

insured or someone for whom insured has liability 

• At or from a site or location on which insured or its (sub)contractors are performing operations, if pollutants 

brought onto the site for such operations 
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“Absolute” Pollution Exclusion 

• A more common and more important issue with the absolute exclusion is the 

split in authority in regards to its application to “non-traditional” pollution. 

 MacKinnon v. Truck Ins. Exchange, 31 Cal. 4th 635, 645, 3 Cal. Rptr. 3d 228, 

236, 73 P.3d 1205 (2003) (as modified on denial of rehearing) is a leading case 

for the view that the exclusion applies only to the traditional notions of 

pollution.  The court noted that although California courts had uniformly 

applied the exclusion to bar coverage for traditional environmental pollution 

claims, the exclusion was ambiguous concerning claims of ordinary 

negligence in the use/hauling of toxic substances in everyday scenarios.  The 

court held : “While pesticides may be pollutants under some circumstances, it 

is unlikely a reasonable policyholder would think of the act of spraying 

pesticides under these circumstances as an act of pollution.” Therefore, the 

court ruled that the exclusion should be limited to what is “commonly thought 

of as pollution,” such as industrial pollution. 
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“Absolute” Pollution Exclusion 

• Deni Associates of Florida, Inc. v. State Farm Fire & Cas. Ins. Co., 711 So. 2d 1135 

(Fla. 1998) is a leading case for the expansive view of the absolute exclusion.  In that 

case the Florida Supreme court decided two unrelated actions, one in which an 

ammonia spill necessitated evacuation of a building, and the other in which sprayed 

pesticides from a helicopter caused bodily injury to two men.  The court ruled the 

absolute exclusion barred both claims. 

• Sulphuric Acid Trading Co., Inc. v. Greenwich Ins. Co., 211 S.W.3d 243, 253 (Tenn. Ct. 

App. 2006) followed neither view when a trucker was seriously injured when 1,800 

gallons of sulfuric acid was discharged into the air and ground.  The court 

determined that this kind of spill was an example of traditional environmental 

pollution, regardless of whether the agent involved was a traditional pollutant. 

• American States Ins. Co. v. Kiger, 662 N.E.2d 945 (1996) represents the view most 

friendly to the insured.  Indiana will not enforce a pollution exclusion against the 

insured with regards to any pollutant not expressly identified in the policy. 
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Pollution Exclusion Cases 

Figuli v. State Farm Mut. Fire & Cas., 2012 WL 1036064 (Colo. App. Mar. 29, 2012) 

Scottsdale Indem. Co. v. Village of Crestwood, 673 F.3d 715 (7th Cir. (III.) 2012) 

PBM Nutritionals, LLC v. Lexington Ins. Co., 724 S.E.2d 708 (Va. 2012) 

Travelers Prop. Cas. Co. of Am. v. Chubb Custom Ins. Co., 2012 WL 1071202 (E.D. Pa. Mar. 30, 2012) 

Racetrac Petroleum, Inc. v. ACE Am. Ins. Co., 2011 WL 5299647 (11th Cir. (Ga.) Nov. 3, 2011) 

Markel Int’l Ins. Co., Ltd. v. Florida West Covered RV & Boat Storage, LLC, 437 F. App’x 803 (11th Cir. (Fla.) 

2011) 

Certain Underwriters at Lloyds London v. B3, Inc., 262 P.3d 397 (Okla. Civ. App.  2011) 

RLI Ins. Co. v. Gonzalez, 411 F. App’x 696 (5th Cir. (Tex.) 2011) 

Maxine Furs , Inc. v. Auto-Owners Ins. Co., 426 F. App’x 687 (11th Cir. (Ala.) 2011) 

Union Ins. Co. v. Mendoza, 405 F. App’x 270 (10th Cir. (Kan.) 2010) 

Scottsdale Ins. Co. v. Universal Crop Prot. Alliance, LLC, 620 F.3d 926 (8th Cir. (Minn.) 2010) 

Hussey Copper, Ltd. v. Arrowood Indem. Co., 391 F. App’x 207 (3d Cir. (Pa.) 2010) 
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Pollution Exclusion – “Buyback” 

Certain policies contain an endorsement providing that the pollution exclusion does not apply under 

certain enumerated circumstances.  For instance, in Matador Petroleum Corp. v. St. Paul Surplus 

Lines Ins. Co., 174 F.3d 653 (5th Cir. 1999), the subject policy contained the following endorsement 

under which the PE would not apply in the event of a “covered pollution incident,” defined as follows: 

 

• The discharge, dispersal, release or escape of pollutants that: 

• Results from an event; 

• Begins and ends within 72 hours, and does not result from a well out of control; or results from a 

well out of control above the surface of the ground or waterbottom; 

• Is known to you or your operating partner within 7 days of its beginning; and 

• Is reported to the company within 30 days of its beginning. 

 

Note that in states which find the term “pollutant” ambiguous, this endorsement generally does not 

inure to the benefit of the insurer. 
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Regulatory Estoppel 

• In this context, regulatory estoppel means an insurer purportedly made a representation to a 

regulatory agency (e.g., [State] Department of Insurance) regarding the meaning of a policy’s 

“pollution exclusion,” and now the policyholder contends that representation binds the 

insurer, such that the insurer is “estopped” from taking a different position today. 

 

• The doctrine of regulatory estoppel applied in a suit by insureds to bar CGL insurers from 

asserting a position opposite to representations to the Insurance Department that the 

“sudden and accidental” exception to the pollution exclusion would not result in a significant 

decrease in coverage.  Sunbeam Corp. v. Liberty Mut. Ins. Co., 781 A.2d 1189, 1192 (Pa. 

2001). 
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Regulatory Estoppel 

• The court in Employers Ins. of Wausau v. Duplan Corp., 94 CIV. 3143 (CSH), 1999 

WL 777976 at *14 (S.D.N.Y. 1999) claimed that this regulatory estoppel argument 

in pollution exclusion cases is the minority view and held extrinsic evidence is 

not permitted to vary the terms of a clear and unambiguous pollution exclusion 

provision. 
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Certain Other Exclusions 

• Owned Property Exclusion – CGL exclusion which excludes payments for 

remedial action on property owned by the insured, typically invoked where the 

insured has been sued by EPA or other environmental body to clean up 

environmental damage on its own property. 

• Care Custody and Control exclusion - excludes from coverage any property 

damage to personal property that is in the care, custody, or control of the 

insured. 

• Depends on the facts and circumstances of the particular case 

• Under Illinois law, the "care, custody, or control" exclusion precludes 

insurance coverage if a "two-pronged test" is met: (1) the property was "within 

the possessory control of the insured at the time of the loss"; and (2) the 

property was "a necessary element of the work performed [by the insured]."  

Essex Ins. Co., v. Soy City Sock Co., et al. 503 F. Supp. 2d 1068 (U.S. Dist. 

2007). 
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Certain Pollution and Environmental Insurance Specialty Policies 

• Cleanup Cap insurance 

 

• Pollution Liability Insurance 

 

• Secured creditor impaired property policies 
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Part III 

 

General Litigation Considerations 
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Litigation Considerations 

Venue – Choice of Law 

(declaratory judgment 

actions) 

Policy Wording (potential 

defenses–late 

notice/prejudice, etc.) 
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Litigation Considerations  

Discovery 
• Requests for production 

• Interrogatories 

• Requests for admission 

• Subpoenas to non-parties 

• FOIA Requests 

• 30(b)(6)/PMK Depositions 

• Expert Depositions (expected/intended) 
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Litigation Considerations  

Trial (e.g.,pre-trial motions; jury instructions; 

exhibits) 

 

Mediation/Settlement 
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Overview 

 Environmental insurance can be a critically important element of a successful 

transaction, often facilitating transactions that would not otherwise be 

completed. 

 There is a reasonably robust marketplace for environmental insurance, with 

several insurers and a variety of products to address various exposures. 

 Environmental insurance policies are manuscript policies that can be the 

subject of significant negotiation, particularly through endorsements.  

Prospective insureds should bring experienced advisors -- broker, consultant, 

counsel -- to negotiating table. 

 Environmental insurance can be a useful tool in the appropriate 

circumstances, but is not a cure-all for a flawed, poorly understood 

transaction.  Policies are complex, time consuming to obtain, and can be 

difficult to administer.  There is little by way of published claims history or 

case law to rely upon to evaluate the degree to which claims will be paid. 
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Environmental Affects on Transactions  

 Failure of indemnitor to meet indemnity obligations due to financial 
condition 

 Environmental costs and uncertainties that create an impasse during 
the transaction involving deal negotiations, unfavorable financials in the 
investment pro-forma, valuation or purchase price disputes with sellers, 
unacceptable indemnity obligations, or protracted negotiation time frames. 

 Exceeding forecasted cost for cleanup of environmental conditions beyond 
those estimated during due diligence  

 Unanticipated pollution conditions can be found post transaction that were 
not anticipated during due diligence, or occur from new releases during post-
transaction management and operation 

 Tendering of 3rd Party bodily injury and property damage claims, including 
toxic tort 

 Incurring legal defense costs defending against both meritorious and non-
meritorious claims   

 Claims for natural resource damage which is a developing risk in the US. 

 Business interruption  costs should business operations be shut down 
temporarily due to pollution conditions 
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Triggering Events  
 

 Transactional Acquisition or Sale (M&A) with legacy liabilities 

 Simple Real Estate Purchase and Sale and Refinancing 

 Leases…existing and exiting 

 Bankruptcy Issues 

 Corporate Restructuring 

 Plant Closings 

 Redevelopment Projects 

 Construction 

– Site improvements, remodeling and expansions find issues 

– Demolition activities 

 Third Party Contractor Operations 

– on site cause or exacerbate an environmental issue 

– result in a claim from adjacent properties or operations 
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Triggering Events   

 Release or loss From Owned Operations 

 Transportation of chemicals and materials 

 Evolving and New Legislation (e.g. European Union Environmental 
Liability Directive, China Legisalation) 

 Financial Assurance 

 Claims for locations where waste was sent historically (NODS) 

 Settlements 



Environmental Risk 
Transfer 
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Environmental Insurance Risk  
Transfer Options 
 

VIABLE MARKETS: 

– Pollution Legal Liability 

 Environmental Impairment Liability 

 PLL, PARL, PPL, ESL 

– Contractors Pollution Liability 

 

LIMITED MARKETS 

– Cleanup Cost Cap  

 Stop Loss 

 Guaranteed Fixed-Price Contracting 

– Secured Creditor 

 Collateral Impairment Liability 

 Real Estate Lenders 

– Blended Finite 

 

 
 Other types: Asbestos abatement, UST policies, Errors & Omissions coverage, Products Pollution, and others 
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Pollution Legal Liability: PLL 

 Clean-up costs  

– On-site or off-site  

– Unknown pre-existing contamination  

– New spill or release 

 Third-party claims for bodily injury or property damage 

– On-site and Off-site 

– Can cover unknown as well as known conditions for BI & PD 

 Regulatory re-openers  

 Natural Resources Damage (NRD) claims 

 Diminution in third-party property value (DIV) 

 1st-party business interruption 

 Transportation of cargo/waste and Non-Owned Disposal Sites (NODS) 

 Defense costs 

 Wraps around, replaces, or sits excess of indemnifications 
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Pollution Legal Liability: PLL 

 Technical negotiation is critical to maximize value 

 Policy term up to10 years 

 Self Insured Retention or Deductible is per pollution incident 

– Can be aggregated 

– Typically $50K-$100K.  Can be as low as $25K 

 Claims-made and reported form 

 Pricing- softest market in past 10 years, but hardening for 
redevelopment deals.  Premium for a 10 year policy term can vary, 
but on average are $90K-$120K approx. $10M in limits 

 Can cover single sites or portfolios of properties 

 Can prevent the need for a Phase II in a real estate transaction 

 Excess or in lieu of an indemnity 

 All policies are not created equally 
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Pollution Legal Liability: PLL 

Underwriting Information 

 Phase I, II, or other Environmental reports 

 Regulatory correspondences 

 Reported losses 

 Essentially, all known environmental issues 

 Purchase and Sale Agreements 

 Site Schedule 

 

Carriers will not generate new information. 
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Secured Creditor Coverage 

 PLL policy with a dual trigger 

– Trigger 1: Pollution condition 

– Trigger 2: Default on Loan 

 No coverage for property owner (borrower).  Covers lender only. 

 Limits will be the lesser of the loan value or clean-up costs 

 Limited markets offering coverage 

 Typically want a relatively clean site with a strong LTV ratio 

 Premiums significantly less than a PLL program 

 Alternatives to secured creditor policy that Lenders also accept 

include: 

– Mortgagee endorsement to a PLL policy 

– Lender PLL policy 
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Issues  

 Buying a site with historical dry cleaning operations.  What 
coverage can I get? 
– Known issues? 
– Planned Development? 

 
 Redeveloping a Site with known regional groundwater issues from 

VOCs.  Concerned with future tenants suing me for toxic tort? 
 

 I have site I’m going to sell that has a NFA for soil, and 8 weeks of 
monitoring for the groundwater.  They want to develop the property.  
What coverage can I get? 
 

 Trust selling a site to a buyer that is offering a full indemnification, 
but concerned that my family will be pulled back in.  Can you help? 

 
 Need to refinance a loan, and the site has known issues that were 

reported to the regulatory agency, but we haven’t heard from them 
in 10 years.  How can me make the lender comfortable? 
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PLL: Policy Restrictions and Manuscripting 

This is manuscripted coverage.  Prospective insureds can and should seek to modify 

important policy terms to tailor coverage to specific circumstances and/or to clarify meaning.  

Insurer’s tolerance for changes will depend upon size of transaction and the particular terms 

sought to be modified.  Modifications to policy terms can alter insurer’s perception of risk 

and result in changes to premium, retention or policy limits.  Modifications also might be 

critical to comply with other transaction requirements. 

 Pollutants known to responsible insured but not disclosed to insurer.   

– Schedule all reports, assessments, data, agency correspondence. 

– Make sure conditions in scheduled reports are deemed “first discovered” during the 

policy period 

 Liabilities of others assumed by contract unless liability would have attached in absence of 

contract or contract is an insured contract. 

– Schedule all relevant contracts that could be basis for liability (e.g., liability assumption 

and indemnity agreements). 

 Underground storage tanks known to responsible insured and not disclosed to insurer. 

– Schedule all known USTs. 

 Criminal fines and penalties.  Coverage can be obtained for civil or administrative fines, 

penalties or assessments 
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PLL Language Concerns and Areas to Improve 

 Violation by the insured of any deed restriction or land use control. 

 Asbestos and Lead Exclusion: May be altered to provide BI&PD as well as 
clean-up from inadvertent disturbance. 

 Naturally occurring radioactive materials or radon. 

 Cancellation from a Material Change in Use:   

– When covering a portfolio of properties apply to only location with issue 
not all locations 

– Establish the intended use of the property in most general terms 
possible. 

 Limit any known condition exclusion to clean-up only. Provide coverage for 
bodily injury and property damage. 

 Non-Owned Disposal Sites:  Historical disposal activities? 

 Other insurance provision: coverage primary, excess, or shared contribution.  
Typically want the PLL policy to react first to pollution releases. 

 How are clean-up costs triggered? 

– Government Mandate, Third party, First Party Discovery 
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PLL Language Concerns and Areas to 
Improve 
 Policy confers broad subrogation rights on the insurer, even if SIR is 

high.  If insured is counting on recovery from a particular party or parties, 
consider seeking a waiver (or sharing of recovery) with respect to 
specific parties.  Insurer should waive subrogation against all other 
insureds.   

 With respect to notice requirements, seek a provision that failure to give 
timely notice will not vitiate cover in the absence of actual, material 
prejudice to the insurer. 

 Where there are multiple insureds, policy should provide that a breach of 
an obligation by one insured does not affect coverage for other non-
breaching insureds. 

 Limitation on Policy Assignments.  Policy will typically require consent of 
insurer for all assignments.  Consent should not be unreasonably 
withheld.  Mortgagee may want policy assigned to it in the event of 
foreclosure. 

 Do not advance retroactive dates on renewing policies – client’s claim 
may fall through the gaps from the time claim is made against insured 
and reported to the company 
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PLL Language Concerns and Areas to 
Improve 

 Choice of Law Provisions.  Some insurers will seek to specify governing 

law, usually New York.  Law governing interpretation and application of 

insurance policies differs among states.  Examine law where site is 

located and consider selecting law of that state as governing law (without 

giving effect to conflict of laws principles). 

 Arbitration or Forum Selection Provisions.  Some policies may permit 

arbitration and/or select a particular forum for litigation.  Insureds should 

consider whether to seek to eliminate or modify such provisions. 

 Provision Eliminating Rules of Policy Interpretation.  Policy may provide 

explicitly for rejection of judicially created rules of policy interpretation 

favoring the insured (e.g., rule that ambiguous policy terms are to be 

construed in favor of insured).  Consider seeking to strike such 

language.  Note, however, that courts may nevertheless decline to apply 

traditional rules of construction to manuscripted policy entered between 

parties of relatively equal bargaining power. 
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Pollution Legal Liability Common Exclusions 

 

 Common Exclusions in PLL Policies: 

 

– Asbestos/Lead Abatement 

– Contractual Liability 

– Criminal Fines or Penalties 

– Known and Non-Disclosed Pollution Event/Condition 

– Known USTs 
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Pollution Legal Liability Common Exclusions 

 

 Common Exclusions in PLL Policies (cont.): 

 

– Products 

– Professional Services 

– War 

– Workers’ Compensation 

– Wrongful Acts or Deliberate Non-Compliance 

– Mold: Coverage can be given back 
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PLL: Common Claim Disputes/Issues 

 Late reporting and failure to obtain carriers 

prior written consent before expending any 

clean-up or legal costs 

 Failure to disclose the pollution 

condition/Material misrepresentation 

– Pollution condition 

– Missing report 

– Prior claim 

 Policy isn’t triggered due to lack of legal 

obligation.  For policies where the first 

party trigger is removed. 

 Pollution condition is excluded.  Very 

important to pay attention to known 

condition exclusions. 

 Property or entity is not covered by policy 

 

 

It’s covered!                        No it isn’t! 

Yes it is!                              No it isn’t! 

Yes it is!                               No it isn’t! 
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PLL Claim Examples: Claim Examples 

 Pollution policy covering unknown conditions for a property to be 

redeveloped.  A large pocket of VOC contamination was found 

under the building slab. Cost TBD 

 Pollution policy covering a historical gas station with a NFA and 

recent sampling down to 20 feet all clean.  During development 

contamination found at 25 feet.  Estimated $1M clean-up costs. 

 Policy covering property with a NFA with only on-going 

groundwater monitoring for several years.  Regulatory agency is 

now requiring significant characterization of the site and 

remediation.  Estimated cost $1M-$3M. 

 Manufacturing company had an explosion that resulted in a large 

release of chemicals to the air and evacuation of the area.  It 

resulted in property damage, clean-up, and bodily injury claims. 

Estimated cost over $3M 
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Manages “known” risk and exposures 

Historical- Remediation Stop Loss (Cost Cap) 

 Traditional application is cost overruns for remediation/cleanup 

 Can be used for other environmental risks and exposures 

Typical coverage response 

 Actual extent of contamination is greater than estimated 

 Actual degree of contamination is greater than anticipated 

 Previously unidentified contaminants have been discovered 

 Increased time for remediation (capital implementation and O&M) 

 Offsite cleanup of contamination adjacent to the covered site is assumed 

 Changes in Cleanup Standards 

 Governmental change in cleanup requirements 
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Remediation Stop Loss (Cost Cap) 
 

 Previously offered by ACE, Chartis, XL and Zurich 

 

 Markets exited due to losses: 

 

– Unapproved work plans 

– Change in remedial approach 

– Unexpected conditions too frequently exceeded negotiated buffer and 

overwhelmed the business model 

– Engineering costs to monitor and manage programs 

– Probability analysis versus nodal analysis for contingent liabilities 

 

 Future….. 
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Clean-up Cost Cap: Covers “Knowns” 

TODAY: 

 Beazley: Focused on contractors and consultants 

 Axis: Focused on corporate clients with remediation projects and cleanup 

obligations.  

 Max $10-$15M clean-up and 5 year term 

 Self insured retention is approx. 30% of clean-up costs 

 Approved RAP required 

 Engineering Fee 

 Rate: Likely 15-20% 
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Significant Exclusions/ 
Limitations of Cost Cap Insurance 

 No Bodily injury. 

 No Property damage/natural resource damage. 

 Civil, administrative or criminal fines, penalties, assessments. 

 Intentional, willful, deliberate non-compliance with laws, directives of 

governmental agencies. 

 Pollutants known to responsible insured and not disclosed in the 

application for the policy. 

 Material misrepresentation by insured in policy application is a basis for 

cancellation. 
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Significant Exclusions/ 
Limitations of Cost Cap Insurance, cont’d 

 Faulty workmanship or defective materials performed or supplied by 

insured’s contractors or subcontractors, or negligence in the design or 

performance of remediation scope of work. 

 Unreasonable delay in performance of cleanup scope of work. 

 Suspension, revocation, cancellation of licenses or permits of contractor 

performing work in furtherance of remedial plan. 

 Strikes or labor disputes (other events of force majeure). 

 Denial of access to third-party property. 
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Some Key Issues in Obtaining/ 
Administering Cost Cap Policy 

 Cleanup costs must generally be in excess of $2 - 3 million. 

 Insured must make sure Scope of Work and projected costs are “all in,” 

including soil transport and disposal, remedial system operation and 

maintenance, establishment and maintenance of engineering controls.  

Cleanup actions/costs not scheduled will not be covered. 

 Insured and its consultant must carefully evaluate anticipated timing and 

length of cleanup plan implementation in considering policy term.  If 

cleanup plan is not approved by agency before binding coverage, use 

realistic assumptions concerning when plan is likely to be approved and 

implementation can begin. 

 Proposed remedial plan and cost estimate will be carefully (and 

conservatively) scrutinized by insurer’s underwriting staff and its 

environmental professionals. 

 Insured should submit all reports, assessments, data, agency 

correspondence in its possession and document that it has done so. 
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Some Key Issues in Obtaining/Administering Cost Cap 
Policy, cont’d 

 Insured/remedial contractor should adhere rigorously to schedule of 

progress reports and promptly report (i) discovery of additional 

contamination; (ii) discovery of new pollutants; (iii) agency direction for 

modification to remedial plan; (iv) changes in law.  Agreement with 

contractor should require it to satisfy all notice and other requirements of 

the cost cap policy. 

 Insured/remedial contractor should thoroughly document cleanup costs 

incurred for purposes of establishing exhaustion of self-insured retention.  

Consider a policy mechanism that requires insurer periodically to accept 

or dispute whether costs incurred to date qualify as cleanup costs and 

count against the retention. 

 Insurer becomes a (limited) partner in implementation of remediation.  

Proposals to modify remedial plan in material ways may become the 

subject of significant negotiation, particularly if retention is near 

exhaustion. 
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Other Environmental Insurance Products 

Blended Finite Risk Transfer.   

 This is a complicated arrangement in which the insured pays to the 
insurer the full estimated cost of cleanup (discounted to NPV) plus an 
insurance premium.  The insurer assumes the full cost of cleanup 
(directly reimbursing cleanup contractor and subcontractors) for a period 
of time (e.g., 10-15 years) and up to a fixed amount (e.g., 2x the 
estimated cost of cleanup).   

 Program also provides PLL coverage for cleanup expense, bodily injury, 
property damage claims, thus combining cost cap and PLL coverages. 

 Insurer will oversee implementation of cleanup and approval/payment of 
costs, but will not become direct ordered or responsible party before the 
agency.  Upon expiration of policy term or exhaustion of limits, risk 
reverts to insured. 

 Portion of insured’s payment is deposited in “commutation account” and 
withdrawn to pay cleanup costs.  If costs are ultimately less than 
commutation amount, balance can be refunded to insured.   



   70 

Uses For Environmental Insurance 

 Facilitate contaminated site transactions. 
– Insurance can be used to manage the risk a seller retains and/or a developer 

assumes when acquiring a contaminated site.   

– Insurance can replace or backup indemnity arrangements from sellers/owners 

that have limited wherewithal or that seek to limit scope, amount and/or duration 

of indemnity obligations. 

– Parties’ contract should deal explicitly and thoroughly with type(s) of insurance 

to be obtained, parties to be protected by insurance and responsibility for 

procurement and payment. 

– As noted, parties should consider role of insurance early and plan for a lengthy 

procurement process. 
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Uses For Coverage, cont’d 

 Facilitate settlements of private cost recovery litigation.   
–  Settlement terms can require that settlement proceeds (or a portion 

thereof) must be used to purchase insurance.  

– May substitute for long term commitment of responsible party to bear 

a share of future costs. 

 

  Facilitate settlements of claims against insurers under 

old CGL policies. 
– Settlement proceeds used to purchase new coverage. 

– May provide a more satisfactory way to address CGL insurers’ 

liability for future costs. 
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Environmental Insurance Market:  More 
Competitive Than Ever …Sort of 

 Significant Capacity: over $500M 

 Most carriers have 1-800, 24/7 “On Call” environmental 

emergency/ consulting services 

 Underwriting “operational” coverages -- More flexibility: 

– Carriers may be willing to do phone surveys and/or conduct visit 

 Coverage for toxic tort liability is relatively viable 

 No vapor intrusion exclusions 

 Coverage available today may not be available in tomorrow’s 

market.  

– Redevelopment deals getting harder to write. 

– Carriers pushing for shorter terms. 
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This information is not intended to be taken as advice regarding any individual situation and should not be relied upon as such. Statements concerning tax, 

accounting and/or legal matters are general observations based solely on our experience as insurance brokers and risk consultants and should not be 

relied on as legal, tax or accounting advice.  You should contact your legal, accounting, tax and other advisors regarding specific coverage and other 

issues.  The information contained in this publication is based on sources we believe reliable but we make no representation or warranty as to its accuracy. 

All insurance coverage is subject to the terms, conditions, and exclusions of the applicable individual policies. Marsh cannot provide any assurance that 

insurance can be obtained for any particular client or for any particular risk. Marsh makes no representations or warranties, expressed or implied, 

concerning the application of policy wordings or the financial condition or solvency of insurers or reinsurers. 

 

The hypothetical case studies contained herein are for illustrative purposes only and should not be relied upon as governing any specific facts or 

circumstances. All policy terms, conditions, limits, and exclusions are subject to individual underwriting review and are subject to change. Marsh cannot 

provide any assurance that insurance can be obtained for any particular client or for any particular risk. 

 

Marsh is part of the family of Marsh & McLennan Companies, including Guy Carpenter, Mercer, and the Oliver Wyman Group (including Lippincott and 

NERA Economic Consulting). 

This document or any portion of the information it contains may not be copied or reproduced in any form without the permission of Marsh Inc., except that 

clients of any of the companies of Marsh & McLennan Companies need not obtain such permission when using this report for their internal purposes so 

long as this page is included with all such copies or reproductions. 

Copyright 2011 Marsh Inc.  All rights reserved. 
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