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INTRODUCTION:  CLAIM SCENARIOS

• Scenario One:  A Claim is made for flood damages, but you learn that
the homeowner had called his agent to obtain that insurance as water
was flooding his home.

• Scenario Two:  An associate at a law firm received a letter threatening
a malpractice claim against the firm for a bundled lawsuit. The
associate sits on the letter, and the law firm renews its professional
liability policy shortly thereafter.

• Scenario Three:  A Claim is made for property damage from harmful
substances that leached from underground gasoline tanks on your
insured’s property, but the insured knew before the policy was
purchased that its tanks inevitably leak and that the substance in the
tanks is toxic.

• INSURANCE COVERS RISK NOT CERTAINTIES



TYPICAL POLICY EXCLUSIONS

PRIOR KNOWLEDGE EXCLUSION

The Policy will not cover:

Damages or Claims Expenses in connection with or resulting from any 
Claim ... arising out of or resulting from any act, error or omission or 
Pollution Condition committed or arising prior to the inception date of this 
Insurance: (a) if any director, officer, principal, partner, insurance 
manager or any member of the risk management or legal department of 
the Assured Organization on or before the inception date knew or could 
have reasonably foreseen that such act, error or omission or Pollution 
Condition might be expected to be the basis of a Claim ....

ChemTreat, Inc. v. Certain Underwriters at Lloyd’s of London, 
2020 WL 5637961, at *20 (E.D. Va. Sept. 21, 2020)
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TYPICAL POLICY PROVISIONS

PRIOR KNOWLEDGE COVERAGE CONDITION

“[Insurer] agrees to pay on behalf of the Insured all sums (in excess of 
the Deductible amount) that the Insured becomes legally obligated to pay 
as Damages, arising from or in connection with a Claim first made 
against the Insured and first reported to [the insurer] during the policy 
period, provided that at the Effective Date of [the] Policy, no Insured 
knew or reasonably should have known or foreseen that the act, error, 
omission or Personal Injury might be the basis of a Claim....”

ALPS Prop. & Cas. Ins. Co. v. Keller, Reynolds, Drake, 
Johnson & Gillespie, P.C., 

2021 MT 46, ¶ 16 (Mont.) (emphasis added).
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TYPICAL POLICY EXCLUSIONS

Prior Notice Exclusion

Policy excludes coverage for any claim:

“based upon, arising from, or in consequence of any fact, circumstance, 
situation, transaction, event or Wrongful Act” that had been “the subject 
of any notice given under any policy” for which the insurance policy was 
“a direct or indirect renewal or replacement.”

Genesis Ins. Co. v. Magma Design Automation, Inc.,
506 F. App’x 679, 680 (9th Cir. 2013)
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GENERAL RULES ON EXCLUSIONS

• Insuring grants: interpreted broadly—insured’s 
burden

• Exclusions: interpreted narrowly—insurer’s 
burden

• Ambiguities may be interpreted against the 
insurer 

• Insurers may select the risks they insured and 
those they will not—clear exclusions are to be 
respected
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COMMON LAW INTERPRETATIONS 

• Prior Notice Exclusions should be found to be
unambiguous

For example:

Coregis Ins. Co. v. Camico Mut. Ins. Co., 959 F. Supp. 1213, 1221 (C.D. Cal. 
1997)

“First, the Court notes that none of Camico’s papers filed in connection 
with this matter even raise the possibility that the Prior Notice Exclusion 
is ambiguous. Second, the Court on its own reading of the exclusion, 
finds that the language is perfectly clear as to what is excluded. And 
third, the Court notes that the same policy language appearing as a 
condition precedent for coverage has been deemed to be unambiguous 
by a California court.”
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BUT APPLICATION OF THE EXCLUSION DEPENDS UPON 
THE FACTS

• Sigma Fin. Corp. v. Am. Int’l Specialty Lines Ins. Co. 200 F. Supp. 2d 697 (E.D. Mich. 2001), 
rehr’g granted in part, 200 F. Supp. 2d 710 (E.D. Mich. 2002) (exclusion applied based on 
detailed analysis of correspondence between insurer and insured, even though subsequent 
claims were not part of an "interrelated" wrongful act).

• N. Am. Specialty Ins. Co. v. Corr. Med. Servs., Inc., 2006 WL 208635 (E.D. Mo. Jan. 26, 
2006) (prior notice, prior litigation, and prior demand exclusions all preclude coverage for 
claim arising from medical treatment where the claimant was provided with notice of 
circumstances leading to multiple suits before effective date of policy).

• Stratford School Dist. v. Employers Reinsurance Corp., 105 F.3d 45 (1st Cir. 1997)
(insured’s receipt of subpoena from teacher who had been employed ten years earlier and 
who was being investigated for sexual misconduct in another school district was not 
sufficient to put insured on notice of probability of claim against insured; thus, exclusion that 
eliminated coverage if insured was aware of event that could result in claim against the 
insured did not preclude coverage).   
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Third Circuit: Two-Step Analysis on Prior Knowledge

The Third Circuit’s  two-step analysis for determining when  an 
insured “could reasonably have foreseen” that its prior acts could 
lead to a claim against it.

“First, it must be shown that the insured knew of certain facts. Second, in 
order to determine whether the knowledge actually possessed by the 
insured was sufficient to create a “basis to believe,” it must be determined 
that a reasonable [individual]  in possession of such facts would have had 
a basis to believe that the insured had breached a professional duty.”

Selko v. Home Ins. Co., 139 F.3d 146 (3d Cir. 1998).
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APPLICATION OF THE STANDARD TO THE FACTS

Selko v. Home Ins. Co., 139 F.3d 146 (3d Cir. 1998)

•Issue: whether an attorney could have reasonably foreseen that his conduct of investing
client funds in real estate ventures in which he was personally involved, without
appropriate disclosures to the client and in violation of fiduciary and legal duties, could
result in a claim against him.

–Step One:  Satisfied because the attorney had knowledge of the facts concerning the
investments.

–Step Two: Applying an “objective” analysis standard, the court held that the insured
could have foreseen that a claim against him would be made.

Holding:  the claim was excluded under the policy.
14



STATE LAW VARIATIONS: THE REASONABLE PERSON 
STANDARD

THE FACTS --After noticing mistakes in tenant leases, policyholder sent letters to the tenants 
stating that there had been a mutual mistake. But the tenants denied there was a mutual 
mistake and indicated that any future discussions regarding the matter should be directed at 
their attorneys.  Lloyds later provides a claims made professional liability insurance with a 
retroactive date to prior years. The policyholder was then sued over the alleged mistakes in 
the leases. 

THE INSURER’S RESPONSE;  Lloyd’s denied coverage on the basis that policyholder was 
“aware of issues or circumstances which ‘might reasonably be expected to result in a claim 
or suit as of the date of signing the application for this insurance.’” 

NEW JERSEY LAW:  The Court held that  objectively, a reasonable professional in the 
insured’s position might expect a claim or suit to result.

• The Court noted this approach limits the moral hazard for those who attempt to
disingenuously convince a court that they were not aware that a claim could result from their
errors.

• Colliers Lanard & Axilbund v. Lloyds of London, 458 F.3d 231, 234 (3d Cir. 2006)15



STATE LAW VARIATIONS:  THE REASONABLE PERSON 
STANDARD

CALIFORNIA LAW:  Coregis applies a “reasonable person” standard to 
the assessment of whether an insured knew or should have known 
something, or some action, would eventually result in a claim such that 
disclosure to the insurance carrier would be required. 

MONTANA LAW: member of law firm caused a client to be sanctioned for 
discovery abuses and then allowed a default to be entered.  After the claims 
made policy was renewed the firm notified its carrier.  
• The Montana Supreme Court applied “prior knowledge” as condition

precedent to preclude coverage because one member knew in December
2015 about the potential claim – even though no other member of the firm
had knowledge.

• The Court also rejected the “innocent insured” doctrine as an additional
basis for coverage.

• ALPS Prop. & Cas. Ins. Co. v. Keller, Reynolds, Drake, Johnson & Gillespie, P.C., 
2021 MT 46 (Mont.)
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REQUIREMENT OF A SPECIFIC THREAT OF CLAIM

Insured’s Knowledge Does Not Usually Require A Specific Complaint or 
Threatened Claim

Illustration:  

• Prior to applying for the policy, Grayson had drafted a memorandum 
detailing its knowledge that certain legal advice it had given to Redman was 
“improper” and “could have severe consequences for Redman.”

• The court agreed with the insurer’s denial of coverage on the basis that 
claimant had sufficient knowledge of a claim, holding that “looking at the 
totality of the circumstances, the issue is whether a reasonable insured 
would have reason to suspect that a claim might be brought against it” and 
finding that a specific threat from the injured party was not required.

Grayson, Givner, Booke, Silver & Wolfe v. Old Republic Ins. Co., 
152 F.3d 925 (9th Cir. 1998).e17



MINORITY VIEW:  SUBJECTIVE BELIEF TEST

A minority apply a purely subjective test that examines what facts the 
insured knew and whether the insured subjectively believed a claim 
would result:

“The court rejects Plaintiff’s approach, which would exclude coverage 
whenever an insured has been threatened with a claim, no matter 
how idly. An attorney who has no idea he or she has done anything 
wrong, and knows no facts indicating any performance has been 
substandard, is generally not expected to anticipate that a 
disappointed client will actually file a malpractice claim.”

Gen. Ins. Co. of Am. v. Rhoades, 
196 F.R.D. 620, 628 (D.N.M. 2000)
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MINORITY VIEW:  SUBJECTIVE BELIEF TEST

• Policy language: “The Company shall pay Damages and Claim Expenses ... 
that the Insured shall become legally obligated to pay as a result of a Claim 
made against the Insured for a Wrongful Act, provided that (i) the Claim is 
first made against the Insured and reported to the Company, in writing, 
during the Policy Period ...; (ii) the Insured has no knowledge of such 
Wrongful Act prior to the Inception Date of this Policy ...”

• The Court commented that “[n]otably lacking from these clauses are any of 
the obvious talismans of an objective standard. Moreover, a subjective 
standard is at least a reasonable interpretation given the plain language.”

• Because the insurer had not established the policyholder had subjective
knowledge of a wrongful act, the Court denied the insurer’s request for a 
declaration it had no duty to defend.

Associated Indus. Ins. Co., Inc. v. McNicholas & McNicholas LLP, 
2020 WL 7048302 (C.D. Cal. Oct. 19, 2020).19



ISSUE: WHO MUST POSSESS KNOWLEDGE WHEN 
INSURED IS AN ENTITY?

ISSUE:  Whether to impute the knowledge of an employee to the entity.  

FACTS:  Policyholder is a law firm.  A non-lawyer employee of the firm 
possessed knowledge of circumstances that might lead to a claim.  

RESULT:  The district court refused to impute the knowledge of the non-
lawyer employee to the law firm insured and, consequently, found that 
the prior knowledge exclusion did not apply.

“However, the argument made by TIG that her status as an employee makes her an 
agent of the Law Firm and therefore her receipt of the letter is imputed to the 
professional staff so as to deny coverage, requires more leaps and jumps than I am 
willing to make.”

Petersen v. TIG Ins. Co., 2002 WL 31413808 (D. Neb. Oct. 28, 2002)20



ISSUE:  MULTIPLE INSUREDS AND SEVERABILITY 
CLAUSES

• SITUATION:  Policy is endorsed with Additional Insureds

• Check the policy for severability clauses: 

• Severability of exclusions:  protects coverage for innocent insureds despite 
malfeasance of other insureds.

• Severability of application:  protects insureds for misrepresentations in the 
application process made by other insureds

• Result:  Misrepresentations by one policyholder will not result in loss of 
coverage for parties that lacked actual knowledge of the misrepresentation
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POLICY PROVISIONS ON RELATED CLAIMS

• Claims excluded “alleging, based upon, arising out of, attributable to, 
directly or indirectly resulting from, in consequence of, or in any way 
involving any other Wrongful Act, whenever occurring, which together 
with a Wrongful Act constitute Interrelated Wrongful Acts.”

• “Interrelated Wrongful Acts means all Wrongful Acts that have as a 
common nexus any fact, circumstance, situation, event, transaction, 
cause or series of facts, circumstances, situations, events, 
transactions or causes.”

• Under the terms of most professional liability and D&O policies, 
multiple claims that arise out of interrelated wrongful acts are treated 
as a single claim first made at the time the first related claims was 
made against the insured.
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DETERMINING IF A CLAIM IS RELATED

Courts generally look for similarities between the claims:

• Similarity of parties:  same party or parties weighs in favor of relatedness
• Similarity of wrongful acts: same act or acts weighs in favor of relatedness
• Similarity of resulting harm: separate wrongful acts each contribute to the

same ultimate harm weighs in favor of relatedness.

W.C. and A.N. Miller Development Co. v. Continental Cas. Co.,
2014 WL 5812316 (D. Md. Nov 7, 2014)
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Majority Rule on Related Claim: Logical or Causal 
Connection

• Majority rule requires a logical or causal connection:  

• Berry & Murphy, P.C. v. Carolina Cas. Ins. Co., 586 F.3d 803, 810–11 
(10th Cir. 2009) (“[W]e must determine whether the acts alleged in the 
Tester Letter and the Malpractice Lawsuit are ‘logically or causally 
connected.’”) (Colorado law).

• Cont’l Cas. Co. v. Wendt, 205 F.3d 1258, 1263 (11th Cir. 2000) (per 
curiam) (where insured attorney’s course of conduct was designed to 
promote investment, two suits by investors were “related” even though 
attorney’s “acts resulted in a number of different harms to different 
persons, who may have different types of causes of action against” 
attorney, because attorney’s acts “were aimed at a single particular 
goal.”) (Florida law). 24



Minority Rule on Related Claim: Efficient and 
Predominating Cause

A minority of courts apply a more stringent standard, looking  at 
whether the second claim was brought because of the first claim. 

• Emmis Commc’n Corp. v. Illinois Nat’l Ins. Co., 2018 WL 1410191 (S.D. 
Ind. Mar. 21, 2018) (under Indiana law, phrase “arising out of” means “that 
one thing must be the ‘efficient and predominating’ cause of something 
else” and the suit at issue must have been brought “because of” the prior 
lawsuit; simply because two matters have shared facts is not dispositive of 
relatedness)

• Beale v. American National Lawyers Ins. Reciprocal, 379 Md. 643, 666–
667, 843 A.2d 78, 92–93 (Md. Ct. App. 2004) (claims of each of five 
children for legal malpractice based on attorney’s failure to properly 
pursue lead paint claims were not “related,” because each child suffered 
different lead-related injuries and because attorney owed duty to each 
child).
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CASE LAW:  UNRELATED CLAIM

An investigation and SEC and criminal actions were unrelated to bribery 
allegations from an earlier investigation

Freedom Specialty Ins. Co., v. Platinum Mgt (NY) LLC, 2018 WL 4334216 (N.Y. Sup. Ct. Sept. 10, 2018)

The Court required the insurer to show: 
• An investigation existed prior to the prior and pending litigation date
• There was a common “fact, circumstance, situation, transaction or event”

between that investigation and the SEC and criminal actions
• This common “fact, circumstance, situation, transaction or event” was one

that was “underlying” the prior investigation under a strict and narrow
interpretation of that term.
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CASE LAW:  RELATED CLAIM

• The California Supreme Court held that the two claims for malpractice
regarding a single debt collection for a single client asserted in the
same suit constituted a single claim, subject to a single claim limit.

Bay Cities was not asserting two causes of action. Bay Cities had a single injury and thus 
a single cause of action against its attorney. California has consistently applied the 
“primary rights” theory, under which the invasion of one primary right gives rise to a single 
cause of action. Bay Cities had one primary right— the right to be free of negligence by its 
attorney in connection with the particular debt collection for which he was retained. He 
allegedly breached that right in two ways, but it nevertheless remained a single right. Bay 

Cities Paving & Grading, Inc. v. Lawyers’ Mut. Ins. Co., 5 Cal. 4th 854 (1993).
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Establishing Prior Knowledge, Prior Notice

• Pre Litigation
• Insured’s Duty to Cooperate:

• Conduct a Claim investigation to request correspondence and
documents from the insured;

• Look to publicly Available Information
• Public Company filings (10k, 8k)
• FOIA Requests to government agencies;

• Other insurers
• In Litigation:

• Discovery:  written interrogatories, document productions,
Admissions, deposition testimony;

• Third Parties: by way of subpoena, investigation, or interviews.
28



REQUEST ACCESS TO THE UNDERWRITING FILE

Application for Insurance:
“Is the applicant aware of any fact, circumstance or situation that gives the 
applicant reason to believe that it might result in any future claim under the 
insurance for which this application is made?”

• Did the insured provided disclosure?
• If details were provided, were they were accurate/
• What steps did the underwriter take in response to the insured’s

disclosure of information?
• Did the underwriters price the policy based upon the disclosures?
• What precise questions were asked and were the responses

truthful?
29



APPLICATION FOR INSURANCE:  MATERIAL 
DISCLOSURES

• Many standard applications for insurance require detailed
disclosure from the applicant for insurance, regarding:

• claims management
• incident reporting
• tracking and trending of incidents
• Whether the applicant is aware of any fact,

circumstance or situation that gives the applicant
reason to believe that it might result in any future claim.
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WHERE MISREPRESENTATIONS ARE “MATERIAL” 

• Many jurisdictions allow for the rescission of a policy when the
insured has made a material misrepresentation or has concealed
material facts in the application for coverage.

• “Materiality is determined solely by the probable and reasonable
effect which truthful answers would have had upon the insurer.
[Citations.]  The fact that the insurer has demanded answers to
specific questions in an application for insurance is in itself usually
sufficient to establish materiality as a matter of law.”

Thompson v. Occidental Life Ins. Co., 9 Cal. 3d 904, 916 (1973). 

• Concealment, which is defined as the “[n]eglect to communicate that
which a party knows, and ought to communicate,” permits an “injured
party to rescind insurance.”

Cal. Ins. Code § 331; LA Sound USA, Inc. v. St. Paul Fire & Marine Ins. Co., 
156 Cal. App. 4th 1259, 1267 (2007).31



WHAT IS RESCISSION?

• Whereas Prior Notice and Prior Knowledge allow an
insurer to deny a claim, rescission effectively undoes the
policy.

• “A rescission effectively renders the policy totally
unenforceable from the outset so that there was never
any coverage and no benefits are payable.”

Imperial Cas. & Indem. Co. v. Sogomonian, 
198 Cal. App. 3d 169, 182 (1988).

Important:  The insurer will be required to return the 
premium if rescission is accomplished. 
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THE POLICY:  NON-RESCINDABLE COVERAGE

• Some Policies May Contain Provisions Rendering The
Policy Non-Rescindable

• Commonly seen in life insurance policies

• Such a provision prohibits insurer from seeking to
rescind the policy

• Provides insureds with more protection than
severability clauses
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REVISITING THE CLAIM SCENARIOS

• Scenario One:  A Claim is made for flood damages, but you learn that 
the homeowner had called his agent to obtain that insurance as 
water was flooding his home. 

• Scenario Two:  An associate at a law firm received a letter threating a 
malpractice claim against the firm for a bundled lawsuit. The 
associate sits on the letter, and the law firm renews its professional 
liability policy shortly thereafter. 

• Scenario Three:  A Claim is made for property damage from harmful 
substances that leached from underground gasoline tanks on your 
insured’s property, but the insured knew before the policy was 
purchased that its tanks inevitably leak and that the substance in the 
tanks is toxic.

• INSURANCE COVERS RISK NOT CERTAINTIES



Conclusion

Thank You
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Contact

Guyon H. Knight
Partner, McDermott Will & Emery
New York, NY
212.547.5660
gknight@mwe.com

Jane M. Byrne
Partner, McDermott Will & Emery
New York, NY
212.547.5654
jbyrne@mwe.com
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