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Tips for Optimal Quality 

Sound Quality 
If you are listening via your computer speakers, please note that the quality  
of your sound will vary depending on the speed and quality of your internet 
connection. 
 
If the sound quality is not satisfactory, you may listen via the phone: dial  
1-866-927-5568 and enter your PIN when prompted. Otherwise, please send us 
a chat or e-mail sound@straffordpub.com immediately so we can address the 
problem. 
 
If you dialed in and have any difficulties during the call, press *0 for assistance. 
 
Viewing Quality 
To maximize your screen, press the F11 key on your keyboard. To exit full screen,  
press the F11 key again. 
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Continuing Education Credits 

For CLE purposes, please let us know how many people are listening at your 
location by completing each of the following steps:  

• In the chat box, type (1) your company name and (2) the number of 
attendees at your location 

• Click the SEND button beside the box 

If you have purchased Strafford CLE processing services, you must confirm your 
participation by completing and submitting an Official Record of Attendance (CLE 
Form). 

You may obtain your CLE form by going to the program page and selecting the 
appropriate form in the PROGRAM MATERIALS box at the top right corner. 

If you'd like to purchase CLE credit processing, it is available for a fee. For 
additional information about CLE credit processing, go to our website or call us at 
1-800-926-7926 ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 
complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-
hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 
PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Use of Extrinsic Evidence in 
Determining the Duty to Defend 

Insurance Coverage Disputes: 
Leveraging Extrinsic Evidence 

William K. McVisk 
December 11, 2013 



I. Triggering the Duty to Defend 

A. Contractual Basis – Most primary liability 
policies (CGL, Auto, etc.) give the insurer the 
“right and duty” to defend any suit seeking 
damages covered by the policy. 
 

B. Duty to defend is triggered by a suit seeking 
covered damages. 

 

6 



II. Potential for Coverage 

A. Duty to defend when there is potential for coverage. 

B. Allegations of the complaint.  Does comparison 
between allegations of complaint and policy 
provisions show potential coverage? If so, there is a 
duty to defend. 
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 III. Eight Corners Rule 

A. Many states limit inquiry to comparing four corners of 
complaint with four corners of policy – the “eight corners” rule. 
 

B. Under strict eight corners rule, extrinsic evidence may not be 
used to trigger or defeat the duty to defend. 
 

C. Even eight corner states have some exceptions, usually where 
the extrinsic evidence has no bearing on the facts alleged in 
the complaint. 
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 III. Eight Corners Rule 

1. Texas – In Texas, a fairly strict eight corner state, extrinsic evidence is 
allowed “in the narrow circumstance where ‘it is initially impossible to 
discern whether coverage is potentially implicated and when the extrinsic 
evidence goes solely to a fundamental issue of coverage which does not 
overlap with the merits of or engage the truth or falsity of any facts 
alleged in the underlying case.’”  

 GuideOne Elite Ins. Co. v. Fielder Rd. Baptist Church, 197 S.W.3d 
305, 311 (Tex. 2006): court refused to allow extrinsic evidence where 
discovery proved that the defendant accused of sexual misconduct 
had been terminated from employment with named insured before 
the inception of the policy period, since the underlying complaint 
alleged that defendant had been employed at all relevant times.  
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 III. Eight Corners Rule 

 However, in International Service Insurance Co. v. Boll, 392 S.W.2d 158 
(Tex. Civ. App – Houston 1965), the court allowed extrinsic evidence 
where policy excluded “any claim … while any automobile is being 
operated by Roy Hamilton Boll.” The complaint alleged that driver was 
one of the insured’s sons, but did not specify.  The driver was Roy 
Hamilton Boll.  Court reasoned it was impossible to determine coverage 
from the complaint, and reference to the extrinsic evidence did not 
contradict the complaint.  

 Texas courts therefore allow use of extrinsic evidence to determine the 
following “fundamental” coverage issues, but only if facts can be 
determined without determining truth of facts pled in complaint: 

• Whether a person has been excluded by name/description from coverage;  
• Whether the property in suit has been expressly excluded from coverage; 

and  
• Whether the policy exists.  
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IV. Use of Extrinsic Evidence to Trigger Duty to 
Defend 

A. Is an insurer required to conduct the investigation? 
 
1. Some courts hold that the insurer must investigate potential 

for coverage when allegations of the complaint do not 
create duty to defend, but suggest there might be facts that 
create coverage. 
 

2. Some courts hold that an insurer always has a duty to 
investigate before refusing to defend. 
 

3. Most courts hold that insurer not required to investigate if 
allegations of complaint do not imply or lead reasonable 
person to suspect that claim is covered.  
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IV. Use of Extrinsic Evidence to Trigger Duty to 
Defend 

B.  Can Insured’s pleadings trigger duty to defend? 
1. Insured can use a counterclaim alleging exception to an 

exclusion, even though underlying complaint alleges facts 
excluding coverage.  Pekin Ins. Co. v. Wilson, 237 Ill.2d 446, 464-
465 (2010). 

• Insured’s counterclaim alleging reasonable use of force to protect 
himself should have been considered because there were 
“unusual or compelling circumstances.” It was unlikely that the 
plaintiff in the underlying case would plead facts tending to show 
that the insured acted in self-defense.  237 Ill.2d at 465.  

2. Other Illinois courts have split on whether the insured’s own 
pleadings must be considered by the insurer in determining the 
duty to defend in absence of “unusual or compelling 
circumstances. 
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IV. Use of Extrinsic Evidence to Trigger Duty to 
Defend 

 

C. True but unpleaded facts rule. Several states 
have ruled that the  insurer must defend when it 
has knowledge of true but unpleaded facts 
which create the potential for coverage.   
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V. Using Extrinsic Facts to Defeat Duty to Defend 

A. Some states allow the use of extrinsic evidence only to create – not 
defeat the duty to defend. 

B. One state (Ohio) has held that determination to allow extrinsic evidence 
to defeat duty to defend depends on use of “groundless, false or 
fraudulent” language in the policy. If used, extrinsic evidence is not 
allowed. If not used, extrinsic evidence is allowed. State Farm Fire & 
Casualty Co. v. Helminiak, 74 Ohio Misc. 2d 91, 659 N.E.2d 385 (1995). 

C. States that allow extrinsic facts to defeat the duty to defend generally 
require the insurer to file a declaratory action. 

D. Generally, to defeat coverage, extrinsic evidence must be conclusive – 
not merely create dispute. Montrose Chemical Corp. v. Superior Ct., 6 
Cal. 4th 287 (1993) 

E. In many states, facts unrelated to underlying case may be used to defeat 
coverage (e.g., failure to pay premium, late notice). 
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V. Using Extrinsic to Facts Defeat Coverage 

E. Can insurer rely on extrinsic facts which demonstrate 
that the putative insured is not an insured? 

1. Can insurer use extrinsic evidence to deny additional 
insured coverage because liability did not arise out of the 
named insured’s? 

2. Can the insurer use extrinsic evidence to deny coverage 
because the defendant does not qualify as insured due to 
relationship to named insured (e.g., property manager, 
family member, etc.)? 

3. Some courts hold that before duty to defend applies, it 
must be shown that the person claiming coverage is, in 
fact, an insured.  

 
 

15 



V. Using Extrinsic to Facts Defeat Coverage 

G. The insurer cannot rely on extrinsic facts central to 
 recovery in underlying action (e.g., intent vs. 
 negligence, was property damaged, etc.).  
 
H. What facts are central to the underlying case? 

• Illinois – Facts “central” to underlying case are facts “which would 
estop the plaintiff in the underlying case from pursuing one of his 
theories of recovery.”  

• New Jersey – (May consider facts which will not be determined in 
the resolution or trial of the underlying case.) 
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V. Using Extrinsic to Facts Defeats Coverage 

I. Facts central to underlying case but impossible to prove.  
 

• Insurer can use extrinsic facts to deny coverage, 
even when complaint would create coverage, if it is 
impossible for the plaintiff to prove facts 
establishing coverage. 
 

• Example: insured convicted of intentional crime 
and collaterally estopped from denying intent.  
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Questions? 

William McVisk 
mcviskw@jbltd.com 
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Extrinsic Evidence  
To Resolve Ambiguities 

Jan A. Larson 

Associate 

Matthew L. Jacobs 

Partner 

Jenner & Block LLP 
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When Is A Policy Term Or 
Provision Ambiguous? 

In general, most courts 
find a term or 
provision ambiguous 
when the language of 
the contract, taken as a 
whole, is susceptible of 
more than one 
reasonable 
interpretation. 

A term or provision is 
not ambiguous 
merely by being 
complex, or because 
the parties disagree as 
to its meaning.  
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• Two types of ambiguities: 
 

– Patent Ambiguity:  Term or provision is ambiguous and 
cannot be resolved by reference to the policy. 

– Latent Ambiguity: Term or provision is unambiguous, but 
cannot unambiguously be applied.  

• Some courts will permit the use of extrinsic evidence 
to reveal a latent ambiguity. 
– See, e.g., Charter Oil Co. v. Am. Employers’ Ins. Co., 69 F.3d 1160, 

1167-68 (D.C. Cir. 1995) (applying Missouri law) (meaning of 
“sudden and accidental”). 

When Is Extrinsic Evidence 
Permitted To Resolve An Ambiguity? 
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When Is Extrinsic Evidence 
Permitted To Resolve An Ambiguity? 

• Many jurisdictions, upon finding a policy term 
ambiguous, will consider available evidence 
extrinsic to shed light on the parties’ intended 
meaning. 

 
Arizona Louisiana Ohio 

Colorado Maryland Pennsylvania 
Delaware Massachusetts Texas 

District of Columbia Michigan Virginia  
Georgia New York Washington 
Illinois North Dakota 



23 

• Most jurisdictions apply the rule of contra 
proferentem, interpreting the ambiguous 
policy in favor of the insured. 

• In some instances, courts decline to apply 
contra proferentem to “sophisticated” insureds. 
– Schering Corp. v. Home Ins. Co., 712 F.2d 4, 10 n.2           

(2d Cir. 1983) 
– Baxter Int’l, Inc. v. Am. Guar. & Liab. Ins. Co., 861 N.E.2d 

263, 269 (Ill. App. Ct. 2006) 
 

 

What If Extrinsic Evidence Does Not 
Resolve An Ambiguity? 
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Is Extrinsic Evidence Permitted  
Absent Ambiguity? 

• Some jurisdictions, including California, Delaware, 
Oregon, and Washington, consider extrinsic evidence, 
even where a term or provision is not ambiguous. 

 California Oregon 

Delaware Washington 
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• Florida courts historically have permitted the use of 
extrinsic evidence only to establish insurer’s bad faith. 
– Wash. Nat’l Ins. Corp. v. Ruderman, 117 So.3d 943, 951-52 (Fla. 

2013) (“Under Florida law, [when a] policy is ambiguous it 
must be construed against the insurer and in favor of 
coverage without resort to consideration of extrinsic 
evidence.”) 

– Allstate Indemn. Co. v. Ruiz, 899 So.2d 1121, 1128-30 (Fla. 2005) 
(permitting discovery of claims file materials only as part of 
subsequent bad faith action against insurer) 

Are There Jurisdictions That Limit Extrinsic 
Evidence To Resolve An Ambiguity? 
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Types of Extrinsic Evidence Considered 
Drafting History 

• Internal emails, correspondence, etc. 
– Hartford Accident & Indem. Ins. Co. v. Ace Am. Reins. Co., 936 A.2d 

224, 232 (Conn. 2007) (considering memoranda and correspondence 
between Hartford and its brokers during the 1960s and 1970s to 
interpret ambiguous “common cause provision”). 

• Underwriting guides 
– Progressive Cnty. Mut. Ins. Co. v. Kelley, 284 S.W.3d 805, 807-08 (Tex. 

2009) (considering insurer’s “Product & Underwriting Guide” to 
interpret ambiguous “two or more policies” provision). 

• Deposition testimony 
– Jessop v. City of Alexandria, 871 So.2d 1140, 1144-45 (La. Ct. App. 

2004) (considering deposition testimony of business director 
describing requirements for naming “additional insureds”). 
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• Internal emails, claim file notes, correspondence, etc. 

• Internal coverage analyses 
– Boone v. Vanliner Ins. Co., 744 N.E.2d 154, 158 (Ohio 2001) 

(permitting discovery of insurer’s pre-denial attorney-client 
communications in subsequent bad faith action as “[a]t that 
stage . . . , the claims file materials will not contain work 
product, i.e., things prepared in anticipation of litigation, 
because at that point it has not yet been determined whether 
coverage exists”). 

Types of Extrinsic Evidence Considered 
Insurer Bad Faith – Claims Handling & Settlement 
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• Claims handling manuals 
– Mielv. State Farm Mut. Auto. Ins. Co., 912 P.2d 1333, 1337 (Ariz. Ct. 

App. 1995) (finding trial court properly admitted portion of 
insurer’s General Claims Manual discussing the handling of claims 
similar to insured’s where insured sued insurer for bad faith failure 
to settle). 

• Deposition testimony 
– Fla. Farm Bureau Gen. Ins. Co. v. Copertino, 810 So.2d 1076, 1080 (Fla. 

Dist. Ct. App. 2002) (permitting use of deposition testimony of 
claims manager and claims adjuster where internal memoranda 
were protected by attorney-client privilege). 

 

Types of Extrinsic Evidence Considered 
Insurer Bad Faith – Claims Handling & Settlement 
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• Trade organization/association guidance 
– Morton Int’l, Inc. v. Gen. Accident Ins. Co. of Am., 629 A.2d 831, 848 

(N.J. 1993) (considering how industry presented and characterized 
pollution exclusion clause to state regulators to interpret the 
clause). 

• Regulator guidance 
– Farmers Tex. Cnty. Mut. v. Hertz Corp., 923 A.2d 673, 678-81 (Conn. 

2007) (considering insurance commissioner’s guidance in 
interpreting “other insurance” clause). 

• Special meaning within a particular industry 
– Millennium Inorganic Chern. Ltd. v. Nat’l Union Fire Ins. Co. of 

Pittsburgh, Pa., 893 F. Supp. 2d 715 (D. Md. 2012) (considering 
whether insurance industry attaches a particular meaning to term 
“direct supplier”). 

Types of Extrinsic Evidence Considered 
Custom & Trade Usage 
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• Some courts permit an insured to obtain discovery of 
other policyholder claims files within the insurer’s 
possession. 
– Nestle Foods Corp. v. Aetna Cas. & Sur. Co., Civ. No. 89-1701 

(CSF), 1990 WL 191922, slip op. at *3 (D.N.J. Nov. 13, 1990) 
– ProBuildHoldings, Inc. v. Fireman’s Fund Ins. Co., et al., Case 

No. 10-cv-378, Minute Order (Colo. Dist. Ct. July 2, 2013) 
(granting insured’s motion to compel discovery)  

Types of Extrinsic Evidence Considered 
Other Policyholder Claims 
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• Most courts will not permit a party to introduce 
extrinsic evidence of its unexpressed or subjective 
intent or understanding of the policy. 
– See, e.g., Kook v. Am. Sur. Co. of N.Y., 210 A.2d 633, 636 (N.J. 

Super. Ct. App. Div. 1965) (dispute over meaning of phrase 
“all premises owned . . . by the insured”). 

Limitations On  
Use Of Extrinsic Evidence 



Matthew L. Jacobs 
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mjacobs@jenner.com 

Questions?  

Jan A. Larson 
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• Partner in commercial litigation 
firm of Jones Satre & Weimer in 
Minneapolis.   

• AV-rated attorney with over 25 
years in commercial insurance 
coverage and defense. 

• Principal author of Law of 
Commercial Insurance Agents and 
Brokers (Thomson West 2007) 
and CGL Policy Handbook 
(Wolters Kluwer, 2nd ed. 2012). 
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Nature of Binders 

Binders are essential in today’s insurance 
market, where written policy seldom 
issued until weeks or months after the 
application. 

 

“An insurance binder is a contract that 
provides insurance coverage pending the 
issuance of an original insurance policy.”  
Howard v. Burlington Ins. Co., 347 S.W.3d 
783, 790 (Tex. Ct. App. 2011). 
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Binding Authority 

Binder:  Issued by authorized underwriter or 
agent. 

 
Sources of agent’s binding authority: 
 

• Express authority  
• Implied authority  
• Apparent authority  
• Ratified authority  
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Nature of Binders 
 

Short-term coverage before written policy or 
endorsement issued: 

 

• Written binders:  part of application, 
separate document 

• Verbal binders:  adding vehicles 
 

Either way:  high level, lacking specifics 
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Lack of Detail 

A binder is, of necessity, “a much 
abbreviated version of the 
anticipated policy.”  Pine Ridge 
Realty, Inc. v. Massachusetts Bay 
Ins. Co., 752 A.2d 595, 600 (Me. 
2000). 

 
How are details filled in if loss occurs? 
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Filling in Blanks:  Concept 

Basic concept:  Binder includes by 
implication all coverages, exclusions 
and other terms parties intend for 
policy to be issued. 

 
Binder includes (1) all ordinary 

provisions for similar insureds (2) 
unless contrary to terms of binder. 
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Filling in Blanks:  Practice 

Main practical sources of information: 
 

• Prior policies 
• ISO forms 
• Pre-binder communications (e-mails, 

letters, faxes, verbal) 
• Expert testimony:  Standard 

provisions for similar policies 
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WTC Binders 

Liability insurance:  Zurich primary and umbrella 
coverages for World Trade Center buildings 
were still in binder stage on 9/11. 

 

Defense costs:  Court found parties’ intent was 
to exclude defense costs, since binders, pre-
binder e-mails and other communications 
showed Zurich had provided indemnity 
coverage but refused to cover defense costs. 
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WTC Binders 

Property coverage:  Extensive litigation over 
definition of “occurrence.”  Were 2 planes 
hitting 2 buildings one occurrence or two? 

32 insurers:  23 found to have incorporated 
custom occurrence definition provided by 
broker Willis of New York (result:  one 
occurrence). 

Remaining 9 insurers:  Based upon industry 
custom and practice, bound to traditional 
definition (result:  two occurrences). 
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Second Circuit Quote 

“In deciding which terms are to be 
implied in a binder, reliance may be 
placed on the extrinsic evidence of 
the parties’ particular negotiations.”  

World Trade Center Properties, LLC v. 
Hartford Fire Ins. Co., 345 F.3d 154, 170 
(2nd Cir. 2003), overruled on other 
grounds by Wachovia Bank, N.A. v. 
Schmidt, 546 U.S. 303 (2006). 
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Superseded by Policy 

Most jurisdictions:  Binder is superseded 
by the written policy, when the policy is 
issued to the insured. 

 
Reformation exception:  If there is material 

difference between the coverage 
promised and the coverage contained in 
the written policy, the insured (or insurer) 
may be entitled to reformation. 
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Reformation Standards 

Most jurisdictions:  reformation available 
based upon (1) mutual mistake or (2) 
fraud + unilateral mistake. 

 

Mutual mistake:  Most frequent.  Usually it’s 
common mistake by insured and agent. 

 

Higher standard of proof:  Clear and 
convincing evidence. 
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Further Reading … 

See The Law of Commercial 
Insurance Agents and Brokers 
(Thomson West 2007), Chapter 
One, for detailed analysis of 
agent authority, binders and 
reformation. 
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