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BUSINESS INTERRUPTION COVERAGE FRAMEWORK

Business interruption coverage is intended to 
compensate the business owner for lost income 
during the “period of restoration.”

This period begins when the direct physical 
damage occurs and ends at the time the 
damaged property should be repaired, rebuilt or 
replaced or a period set forth in the policy.



Business Interruption coverage is not sold as a 
separate policy.

It is generally a part of a property/casualty policy or 
included in a comprehensive policy as an add-on or 
rider.

It replaces business income lost due to an event 
covered by the policy.

BUSINESS INTERRUPTION COVERAGE FRAMEWORK



Sample policy language: 
We will pay for the actual loss of Business Income you sustain 
due to the necessary “suspension” of your “operations” during 
the “period of restoration.” The “suspension” must be caused 
by direct physical loss of or damage to property at premises 
which are described in the Declarations and for which a 
Business Income Limit of Insurance is shown in the 
Declarations. The loss or damage must be caused by or result 
from a Covered Cause of Loss.

BUSINESS INTERRUPTION COVERAGE FRAMEWORK



 Business Interruption Coverage is triggered after a waiting
period – typically 48 to 72 hours - and runs for a set period
from date of loss or the actual time to repair, rebuild or
replace the property.

 Typically runs 30 days, but can be extended with an
endorsements – which can run to 360 days.

 Policy only provides coverage for “income” had Insured
resumed operations as quickly as possible.

BUSINESS INTERRUPTION COVERAGE FRAMEWORK



 Profits
 Fixed costs
 Temporary location
 Commission and training cost
 Extra expenses
 Civil authority ingress/egress
 Employee wages
 Taxes
 Loan payments

BUSINESS INTERRUPTION COVERAGE FRAMEWORK



Typically, the policies require a direct 
relationship between the underlying physical 
loss or damage and the loss of income.

Ongoing dispute over whether Covid-19 is a 
physical loss or damage to trigger Business 
Interruption coverage.

BUSINESS INTERRUPTION COVERAGE FRAMEWORK
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• Business-Interruption Coverage has been on the market since
the early 20th Century, typically as part of Property Insurance.

• Property Policies used to cover specific risks.
– First, they covered fire only.  Late 1800’s standard fire policies.
– They then expanded to what we now call “named perils.”
– These “standard perils” included fire, lightning, explosion, windstorm,

hail, riot/civil commotion, aircraft, vehicles, vandalism, volcanic action,
sinkhole collapse, sprinkler leaks.

• Those risks inevitably then caused “damage” or “destruction.
• Thus, until the 1980s, BI Policies used a “damage” or

“destruction” of property trigger.
– E.g.: Nat’l Children’s Exportation Corp. v. Anchor Ins., 279 F.2d 428 (2d

Cir. 1960).
– This is a “structural alteration” trigger.
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History of Property Insurance: 
Named Peril → All Risks



• The Insurance Industry developed broader “all risks” coverage 
in 2d half of 20th Century. 
– Covers all “risks” (or losses) except those specifically excluded.
– E.g., Sentinel Mgt. v. N.H. Ins., 63 N.W.2d 296 (Minn. App. 1997).

• Mid-1980s: Insurance Services Office (ISO) drafting change
– Insurance Industry moved to “direct physical loss of or damage to” 

trigger.
– Purpose: To insure coverage for non-structural losses like theft:

• The change confirmed coverage for interference with right of possession or use.
• It came after decades of case law upholding coverage for loss of use of property –

which before COVID was the majority rule.
– Reflected what was happening in other policy forms in the market.

• “Loss” thus is not “damage” or “destruction” when viewed 
from the   perspective of the drafting history.

• Triggers inevitably had to change because not all risks involved 
“damage” or “destruction.”
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History of Property/BI Insurance: 
Overview



• 1902:  First decisions on business-interruption coverage
– “Use and occupancy” forms: covered only certain perils

• First: fire only.
• Later: lightning, strike, riot, explosion, falling aircraft, earthquake,

collapse.
• Omaha Paper Stock Co. v. Harbor Ins. Co., 596 F.2d 283 (8th Cir.

1979)(Nebraska law).
– Triggered by “damage to or destruction of business property.”

• Other early decisions:
– Chatfield v. Aetna Ins. Co., 75 N.Y.S. 620 (App. Div. 1902).
– Hudson Mfg. v. NY Underwriters Ins. Co., 33 F.2d 460 (7th Cir.

1924)(Wisconsin law).
– Brecher Furniture v. Firemen’s Ins. Co., 191 N.W. 912 (Minn.

1923).
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History of “Time-Element” or BI Coverage



• 1960s, 1970s:  Some insurers began to sell BI
cover on all-risks forms.

• See, e.g., Burdett Oxygen v. Emp’rs Surplus Lines
Ins. Co., 419 F.2d 247 (6th Cir. 1969)(Ohio law).

• 1985:  ISO revised standard forms, adopting all-
risk trigger:
– ISO: “Business Owners Standard Property Coverage” Form.
– Deleted “destruction” and replaced it with “loss.”
– Specifically went to “direct physical loss of or damage to” trigger

as its named perils form already covered “direct physical loss or
damage” (to cover losses from burglary).

5

History of Time-Element or BI Coverage 
(cont.)



We will pay for the actual loss of Business Income
you sustain due to the necessary suspension of your
“operations” during the “period of restoration.” The
suspension must be caused by direct physical loss of
or damage to property at the described premises.

(Emphasis added.)
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Insuring Agreement 1985 Form



• Use of “Loss” confirmed coverage for:
– Looting – “to seize and carry away” (no structural damage).
– Burglary – “taking of property” unlawfully evidenced by forced 

entry (no structural damage to insured property).
– Types of “theft” which involve no structural damage.

• “Loss Payment” section of form:
– “At our option, we will either: (i) Pay the value of the lost or 

damaged property.”
• Decisions confirmed coverage for loss of use from fact 

situations like COVID-19, but not cited in Couch 3d. E.g.: 
– Am. Alliance Ins. Co. v. Keleket X-Ray Corp., 248 F.2d 920, 925 (6th 

Cir. 1957). 
– Hampton Foods, Inc. v. Aetna Cas. & Sur. Co., 787 F.2d 349, 352 

(8th Cir. 1986) (risk of collapse required abandonment).

7

History of Time-Element or BI Coverage 
(cont.)



• “Distinct, demonstratable physical alternation” formulation not in Couch,
Couch 2d.

• Section § 148.46 added then no earlier than 1995, 1st publication date of
Couch 3d.

• First decision to quote Couch 3d formulation was in 1999: Columbiaknit,
Inc. v. Affiliated FM Ins. Co., 1999 WL 619100 (D. Or. Aug. 4, 1999).

• Earlier cases had rejected the Couch 3d formulation. E.g.:
• Despite the fact that a “dwelling building” might be rendered completely useless to its

owners, [the insurer] would deny that any loss or damage had occurred unless some
tangible injury to the physical structure itself could be detected. Common sense requires
that a policy should not be so interpreted in the absence of a provision specifically limiting
coverage in this manner.
Hughes v. Potomac Ins. Co., 18 Cal. Rptr. 650, 655 (Ct. App. 1962) (emphasis added).

• See also W. Fire Ins. Co. v. First Presbyterian Church, 437 P.2d 52, 54 (Colo. 1968) (en
banc).
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Provenance of Couch 3d § 148.46



• Research on “provenance”:
– Reviewed editions of Couch: Couch, Couch 2d, Couch 3d.
– Contacted publisher to try to obtain old “loose leaf” supplements or

updates: not saved but updated with each loose-leaf supplement.
– Contacted law libraries to find old (non updated) versions.

• 1999: The only decision cited in support of Couch 3d
formulation.
– Grt. N. Ins. Co. v. Benjamin Franklin Fed. Sav., 793 F. Supp 259 (D. Or.

1990)(only case using physical alteration as standard before Couch 3d).
– Benjamin Franklin rejected by Oregon courts: Farmers Ins. Co. v.

Trutanich, 858 P.2d 1332 (Or. Ct. App. 1993)(“Erie Error”).
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Provenance of Couch 3d § 148.46



• 5 John A. & Jean Appleman, Insurance Law and 
Practice 2d § 3092 (1970 & 2012 Supp.), reprinted in 
LEXIS.

• 1 Peter Kalis et al., Policyholders’ Guide to the Law of 
Insurance Coverage § 13.04 (Aspen 1999).

• Noteworthy given authorship by Couch 3d Lead 
Author Steven Plitt:
– Steven Plitt, Direct Physical Loss in All-Risk Policies: The 

Modern Trend Does Not Require Specific Physical Damage, 
Claims J. (Apr. 15, 2013)(available online).
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Other Treatises and Articles with What 
Insureds Consider a More Balanced View



• Nov. 2021 Treatise:  John DiMagno, Steven Plitt and
Dennis J. Wall, Catastrophe Claims: Insurance for
Natural and Man-Made Disasters (West Nov. 2021):

Id. § 8.6 (emphasis added).
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Other Treatises and Articles with What 
Insureds Consider a More Balanced View

While it is difficult to distill a general rule from the case law,
there is substantial support for the principle that an insured
need not prove damage affecting the structural integrity of
property in the sense that a part of the property must be
removed and replaced with new materials or reassembled.



• Decisions upholding coverage for virus, infestation, odor, smoke
claims disprove insurers assertions of need for “structural alteration”

– E. coli:  Motorists Mut. Ins. Co. v. Hardinger, 131 F. App’x 823 (3d Cir
2005)(Pennsylvania law).

– Listeria:  Brand Mgt. v. Md. Cas., 2007 WL 1772063, at *2 (D. Colo. June 18,
2007).

– Smoke: Marshall Produce v. St. Paul Fire & Marine, 98 N.W.2d 280, 290
(Minn. 1959).

– Fumes:  Gregory Packaging v. Travelers ___ Cas. Co., 2014 WL 6675934, at
*56 (D.N.J. Nov. 25, 2014); S. Wallace Edw. V. Cincinnati Ins. Co., 353 F.3d
367, 374-75 (4th Cir. 2003).

• Insurance industry monitors decisions:
– E.g., ISO Circular LI-CF-2006-175, dated July 6, 2006; American Ass’n of

Insurance Services, Inc. (“AAIS”), filed re CL 07 00 10 06.
– AAIS, ISO stated incorrectly in Virus Excl. Filings: Property insurance had not

been a source of recovery for loss from disease-causing agents.
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Other Decisions Confirm Coverage



COMMUNICABLE DISEASE EXCLUSION
This policy, subject to all applicable terms, conditions and
exclusions, covers losses attributable to direct physical loss or
physical damage occurring during the period of insurance.
Consequently and notwithstanding any other provision of this
policy to the contrary, this policy does not insure any loss,
damage, claim, cost, expense or other sum, directly or
indirectly arising out of, attributable to, or occurring
concurrently or in any sequence with a Communicable Disease
or the fear or threat (whether actual or perceived) of a
Communicable Disease.

Cited in Cherokee Nation v. Lexington Ins. Co., 2021 WL 506271, at *6 (Okla. 
Dist. Jan. 28, 2021).
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Other Disease Exclusions



• Insurers have argued that COVID-19 could cause the
insurance industry to go bankrupt
– Public reports contradict those assertions
– They have no place in contract analysis or application of pleading rules

• Most cases favoring insurers are federal decisions
– Making “Erie guesses,” and refusing to certify to state courts. E.g.,
– Misapplying the U.S. Supreme Court's Twombly-Iqbal standard
– Citing and re-citing other similar decisions, ostensibly decided under

other states' laws and involving different facts.
– See, e.g.:

• John L. Watkins, Erie Denied:  How Federal Courts Decide Insurance Coverage
Cases Differently and What to Do About It, 21:2 Conn. L.J. 145 (2015).

• Lorelie S. Masters, et al., “Federal Courts Make Two Basic Errors in Virus
Coverage Rulings,” Law360 (Sept. 30, 2021).
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Of “Scorecards,” Guesses, and Pleading 
Standards



• Nat’l Ink & Stitch, LLC v. State Auto. Prop. & Cas. Ins. Co., 435
F. Supp. 3d 679 (D. Md. 2020) (loss of use of computer data
covered).

• James W. Fowler Co. v. QBE Ins. Corp., 474 F. Supp. 2d 1149 (D.
Or. 2020), rev’d, remanded, 2021 WL 4292552 (9th Cir. Oct.
21, 2021) (upheld coverage for property “rendered useless”).

• Crisco v. Foremost Ins. Co., 2020 WL 7122476 (N.D. Cal. Dec. 4,
2020)(California law)(even under Couch 3d formulation, found
property unfit for intended use and thus loss of use).

• EMOI Servs., LLC v. Owners Ins. Co., 2021 Ohio App. LEXIS 3849
(Nov. 5, 2021)(rejecting Covid-19 decisions, Couch 3d
regarding loss of use of software in ransomware attack).
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Outside the COVID-19 Context, Courts Continue 
to Apply Pre-COVID-19 Rule
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Arguments and Cases Regarding Virus as Property Damage

• Presence of virus as direct physical damage to property?
• Loss of use as a direct physical loss of property?
• “Loss of” versus “damage to” property
• Causation
• Section 148:46 of Couch on Insurance



Presence of Virus as Direct Physical Damage to Property?

• Physicality requirement—e.g., a physical alteration, physical
contamination, or physical destruction. Oral Surgeons, P.C. v.
Cincinnati Ins. Co., 2 F.4th 1141, 1144 (8th Cir. 2021).

• Period of Restoration Clause:
• In support of this, federal appellate courts have pointed to PoR

clauses, which provide coverage until property “should be repaired,
rebuilt or replaced” or until business resumes elsewhere.
• See, e.g., Mudpie, Inc. v. Travelers Cas. Ins. Co. of Am., 15 F.4th 885,

892 (9th Cir. 2021); Sandy Point Dental, P.C. v. Cincinnati Ins. Co., 20
F.4th 327 (7th Cir. 2021).
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Presence of Virus as Direct Physical Damage to Property?

• Federal Appellate courts have held the presence of virus on a
surface does not physically alter property.
• Sandy Point Dental, P.C. v. Cincinnati Ins. Co., 20 F.4th 327 (7th Cir.

2021) (“. . . deadly or not [the virus] may be wiped off surfaces using
ordinary cleaning materials, and it disintegrates on its own in a matter
of days.”).

• Gilreath Fam. & Cosm. Dentistry, Inc. v. Cincinnati Ins. Co., 2021 WL
3870697, at *2 (11th Cir. Aug. 31, 2021) (“[W]e do not see how the
presence of [viral] particles would cause physical damage or loss to
the property.”)

1



Loss of Use as Direct Physical Loss of or Damage to 
Property?
• Direct physical loss requires “an immediate and perceptible

destruction or deprivation of property.”
• Goodwill Indus. of Cent. Oklahoma, Inc. v. Philadelphia Indem. Ins.

Co., 21 F. 4th 704 (10th Cir. 2021) (relying on dictionary definitions of
“direct”, “physical” and “loss.”).

• State and federal appellate courts have pointed to the period of
restoration clause in support of this position.
• See, e.g., Id.; Santo's Italian Cafe LLC v. Acuity Ins. Co., 15 F.4th 398,

403 (6th Cir. 2021); Sandy Point Dental, P.C. v. Cincinnati Ins. Co., 20
F.4th 327 (7th Cir. 2021); Inns by the Sea v. California Mut. Ins. Co., 71
Cal. App. 5th 688, 707 (2021).4



Loss of Use as Direct Physical Loss of or Damage to 
Property?
• Appellate courts have held “direct physical loss of property” 

does not encompass the mere inability to use the property. 
• Santo's Italian Cafe LLC v. Acuity Ins. Co., 15 F.4th 398, 406 (6th Cir. 

2021).
• Loss of use must be so substantial so as to amount to a physical 

dispossession of property.  Sandy Point Dental, P.C. v. Cincinnati Ins. 
Co., 20 F.4th 327, 336 (7th Cir. 2021).
• Many policyholders suffered a reduced loss of their premises, but not a 

complete dispossession.  (E.g., policyholders were able to use their 
premises for reduced capacity dining, curbside pick-up, etc.)
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“Loss of” v. “Damage to” Property 

• Federal appellate courts have held “direct physical loss of or 
damage to” encompasses more than physical damage to 
property. 

• Specifically, courts have reasoned the phrase “loss of” refers to 
dispossession of property—for example, via theft—and 
therefore has a different meaning from the term “damage to.”

• Santo's Italian Cafe LLC v. Acuity Ins. Co., 15 F.4th 398, 404 (6th Cir. 
2021); Goodwill Indus. of Cent. Oklahoma, Inc. v. Philadelphia Indem. 
Ins. Co., 12 F.4th 704 (10th Cir. 2021).
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Causation

Business Interruption clauses generally cover loss caused by 
direct physical loss or damage to the Insured’s property. 

• Most policyholders suffered income loss due to shutdown orders, or
due to lack of demand resulting from the COVID-19 pandemic, not
because there was of any particular presence of the virus on the
policyholders’ premises.
• Government orders were issued because the coronavirus was present

throughout the surrounding counties, not because there was of any
particular presence of the virus on a particular property.

• Inns by the Sea v. California Mut. Ins. Co., 71 Cal. App. 5th 688, 703
(2021).7



Section 148:46 of Couch on Insurance

• The following appellate cases note section 148:46 of Couch of 
Insurance, but they do not place a direct reliance on it:
• Inns by the Sea v. California Mut. Ins. Co., 71 Cal. App. 5th 688, 703 (2021); 
• Santo's Italian Cafe LLC v. Acuity Ins. Co., 15 F.4th 398, 402 (6th Cir. 2021); 
• Oral Surgeons, P.C. v. Cincinnati Ins. Co., 2 F.4th 1141, 1144 (8th Cir. 2021);
• Mudpie, Inc. v. Travelers Cas. Ins. Co. of Am., 15 F.4th 885, 892 (9th Cir. 

2021); and
• Goodwill Indus. of Cent. Oklahoma, Inc. v. Philadelphia Indem. Ins. Co., 12 

F.4th 704 (10th Cir. 2021).
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Section 148:46 of Couch on Insurance

• In the following decisions, federal appellate courts did not cite 
to 148:46 of Couch of Insurance in deciding that COVID-19 
related loss does not amount to a direct physical loss of or 
damage to property:
• Sanzo Enterprises, LLC v. Erie Ins. Exch., 2021 WL 5816448 at *8 

(Ohio App. 5th Dist. Dec. 7, 2021);
• Sandy Point Dental, P.C. v. Cincinnati Ins. Co., 20 F.4th 327, 336 

(7th Cir. 2021); and
• Gilreath Fam. & Cosm. Dentistry, Inc. v. Cincinnati Ins. Co., No. 21-

11046, 2021 WL 3870697, at *2 (11th Cir. Aug. 31, 2021);
9



Arguments and Cases Regarding Arguments and Cases 
Regarding Coverage for Closure by Civil Authority
• Typically also depends on “physical loss or damage to property”
• Causation Issues



Civil Authority Coverage Typically also Depends on “Physical 
Loss of or Damage to Property”
• Civil Authority Coverage provisions also typically depend on the 

meaning of the phrase “direct physical loss or damage to.”
• In analyzing Civil Authority coverage, appellate courts have 

applied a very similar analysis as respects to Business 
Interruption Coverage. 
• See, e.g., Sanzo Enterprises, LLC v. Erie Ins. Exch., 2021 WL 

5816448 at *8 (Ohio App. 5th Dist. Dec. 7, 2021) (“Because the civil 
authority coverage also depends on the meaning of the phrase ‘direct 
physical loss,’ the above analysis applies here as well.”). 

11



Causation vis-à-vis Civil Authority Coverage

• Causation Issue: Appellate Courts have required a causal link 
between prior property damage and the government’s closure 
order.  These courts have held that because the at-issue 
government orders were issued in attempt to prevent the 
spread of the COVID-19 virus, they were not issued “due to 
direct loss or damage to,” any property and thus did not trigger 
Civil Authority coverage. 
• Inns by the Sea v. California Mut. Ins. Co., 71 Cal. App. 5th 688, 712 

(2021); Sanzo Enterprises, LLC v. Erie Ins. Exch., 2021 WL 5816448 
at *8 (Ohio App. 5th Dist. Dec. 7, 2021). 
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Traditional View of “Physical Loss or Damage”

• Courts did not require physical or structural alteration of property or the 
destruction of property for “physical loss or damage” to exist.

• 3 Allan D. Windt, Insurance Claims & Disputes, § 11:41 (6th ed. 2013) 
(March 2021 update): “when an insurance policy refers to physical loss 
of or damage to property, the ‘loss of property’ requirement can be 
satisfied by any ‘detriment,’ and a ‘detriment’ can be present without 
there having been a physical alteration of the object.”

1



Traditional View of “Physical Loss or Damage” (cont’d)

• In the pre-COVID world of 2019, one insurer – later, a repeat player in 
the COVID coverage litigation – filed a brief in a contribution dispute 
with another insurer arguing that “[n]umerous courts have concluded 
that loss of functionality or reliability . . . constitutes physical loss or 
damage,” regardless of whether the property also suffered tangible, 
structural alteration. In support, the insurer noted the following:

– Western Fire Insurance Co. v. First Presbyterian Church, 437 P.2d 52 (Colo. 
1968): “[C]hurch building sustained physical loss or damage when it was 
rendered uninhabitable and dangerous due to gasoline under the building.”

2



Traditional View of “Physical Loss or Damage” (cont’d)

• Gregory Packaging, Inc. v. Travelers Property and Casualty Company of 
America, 2014 WL 6675934 (D. N.J. 2014): “Unsafe levels of ammonia in the 
air inflicted ‘direct physical loss of or damage to’ the juice packing facility 
‘because the ammonia physically rendered the facility unusable for a period 
of time.’”

• Port Authority of N.Y. and N.J. v. Affiliated FM Ins. Co., 311 F.3d 226, 236 (3d 
Cir. 2002): “asbestos fibers”

• Essex v. BloomSouth Flooring Corp., 562 F.3d 399, 406 (1st Cir. 2009): 
“unpleasant odor in home”

• TRAVCO Ins. Co. v. Ward, 715 F.Supp.2d 699, 709 (E.D.Va. 2010): “’toxic 
gases’ released by defective drywall”

3



Traditional View of “Physical Loss or Damage” (cont’d)

– Marshall Produce Co. v. St. Paul Fire & Marine Ins. Co., 256 Minn. 404, 98 
N.W.2d 280 (1959 Minn.):

o There, the insured manufactured food products for the army pursuant to a 
contract that required the manufacturing plant be smoke free. When smoke from a 
fire on a neighbor’s property permeated the insured’s plant for some period of 
time, the army refused to accept any of the products, rendering them worthless. 
The Minnesota Supreme Court rejected the insurer’s argument that there was no 
physical loss or damage. According to the court, the food was damaged because 
of army regulations that set forth stringent requirements for the manufacturing 
environment. The court also noted that the impairment of value, not the physical 
damage, was the measure of damages. Id. 98 N.W.2d at 293.

4



Traditional View of “Physical Loss or Damage” (cont’d)

• Sandy Point addresses this issue at page 334, in connection with what 
the court called the “gas infiltration” cases:

– “But the gas infiltration in these cases led to more than a diminished ability 
to use the property. It was so severe that it led to complete dispossession—
something easily characterized as a ‘direct physical loss.’ In all three cases, 
the courts concluded that the contamination made the premises 
“’uninhabitable.’”

5



Traditional View of “Physical Loss or Damage” (cont’d)

• “That distinguishes these cases from the three that are now before us, 
where—at most—the Businesses’ preferred use of the premises was 
partially limited, while other uses remained possible. Without any 
physical alteration to accompany it, this partial loss of use does not 
amount to a ‘direct physical loss.’ This is not to say that no 
circumstances can exist under which a loss of use, unaccompanied by 
any physical alteration to property, might be so pervasive as effectively 
to qualify as a complete physical dispossession of property and thus a 
‘direct physical loss.’ The gas cases present one such scenario: where 
gas infiltration renders a property completely uninhabitable, it has been 
physically lost in a meaningful sense, even if only temporarily.”

6



Traditional View of “Physical Loss or Damage” (cont’d)

• The Businesses were: (i) a private dental group that had to suspend the 
elective and routine dental services that make up 95% of its business, 
and limit its practice to emergency services, (ii) the owner and operator 
of two restaurants forced to limit its services to delivery and take-out, 
and (iii) a hotel owner whose restaurant services were limited to delivery 
and take-out and whose lodging services suffered from reduced capacity 
caused by restrictions on non-essential travel and social-distancing 
requirements.

7



A Problem Sixty Years in the Making

• Hughes v. Potomac Insurance Co., 199 Cal.App.2d 239 (1962).

– Rains left a house perched precariously on the edge of a cliff. 

– The policy covered physical loss of and damage to the “dwelling building.” 
Physical loss or damage was not defined.

– The insurer argued that there was no physical loss or damage because the 
house suffered no tangible injury.
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A Problem Sixty Years in the Making (cont’d)

• The court disagreed:

– To accept appellant’s interpretation of its policy would be to conclude that a 
building which has been overturned or which has been placed in such a 
position as to overhang a steep cliff has not been ‘damaged’ so long as its 
paint remains intact and its walls still adhere to one another. Despite the fact 
that a “dwelling building” might be rendered completely useless to its 
owners, appellant would deny that any loss or damage had occurred 
unless some tangible injury to the physical structure itself could be 
detected. Common sense requires that a policy should not be so 
interpreted in the absence of a provision specifically limiting 
coverage in this manner.
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A Problem Sixty Years in the Making (cont’d)

• Sixty years later, the policies still do not define the terms “physical loss 
or damage” or “direct physical loss or damage.”

• Sixty years later, the policies still do not contain a provision limiting 
coverage “unless some tangible injury to the physical structure itself 
could be detected.”
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The “Period of Restoration”:  Confirmation Bias in Action

• Inns by the Sea:

– “The Policy’s reference to the ‘period of restoration’ further supports our 
conclusion that mere loss of use, without any other physical impact to Inns’ 
property, is not sufficient to trigger the Business Income coverage . . . 
Significantly, the ‘period of restoration’ is defined as ending on the earlier of 
‘(1) The date when the property at the described premises should be 
repaired, rebuilt or replaced with reasonable speed and similar quality; or [¶] 
(2) The date when business is resumed at a new permanent location.’” Inns, 
71 Cal.App.5th at 708 (emphases added)
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The “Period of Restoration”:  Confirmation Bias in Action 
(cont’d)

– “The Policy’s focus on repairing, rebuilding or replacing property (or moving 
entirely to a new location) is significant because it implies that the ‘loss’ or 
‘damage’ that gives rise to Business Income coverage has a physical nature 
that can be physically fixed, or if incapable of being physically fixed because 
it is so heavily destroyed, requires a complete move to a new location.” Id. 
(emphasis added).

• Definition of “repair”: 

– “to restore by replacing a part or putting together what is torn or broken”

– “to restore to a sound or healthy state”; “renew”

– “to make good, compensate for”; “remedy”

12



The “Period of Restoration”:  Confirmation Bias in Action 
(cont’d)

• Ungarean, DMD v. CNA, 2021 WL 1164836 (2021) (Allegheny County, 
PA): “Indeed, the threat of COVID-19 has necessitated many physical 
changes to business properties across the Commonwealth. Such 
changes include, but are not limited to, the installation of partitions, 
additional handwashing/sanitization stations, and the installations or 
renovation of ventilation systems. These changes would undoubtably 
constitute ‘repairs’ or ‘rebuilding’ of property.”

13



The “Period of Restoration”:  Confirmation Bias in Action 
(cont’d)

• In re Society Ins. Co. COVID-19 Business Interruption Protection Ins. 
Litigation, 521 F.Supp.3d 729, 742-43 ((N.D.Ill. 2021):

– There is nothing inherent in the meanings of [“repair” or “replace”] that would be 
inconsistent with characterizing the Plaintiffs’ loss of their space due to the 
shutdown orders as a physical loss. If, for example, the coronavirus risk could be 
minimized by the installation of partitions and a particular ventilation system, then 
the restaurants would be expected to “repair” the space by installing those safety 
features. As another example, if a restaurant could mitigate the loss caused by a 
percentage-capacity limit by “replacing” some of its dining-room space by opening 
its adjacent banquet-hall room to increase the number of guests it could serve, then 
the restaurant would be expected to “replace” the loss of space by doing so. So the 
definition of the Period of Restoration is consistent with interpreting direct physical 
loss of property to include the loss of physical use of the covered property imposed 
by the shutdown orders.
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The “Period of Restoration”:  Confirmation Bias in Action 
(cont’d)

• Takeaway: The greater the “physical impact” a court requires for there 
to be “direct physical loss or damage” to property, the more likely it is to 
associate the words “repair” “replace” and “rebuild” with the fixing or 
property that has been structurally or tangibly “altered.” That, in turn, 
means that “direct physical loss or damage” to property means property 
that is in serious need of repair, replacement or rebuilding. 
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COVID Cases Embracing the Traditional Approach

• Studio 417, Inc. v. Cincinnati Ins. Co., 478 F.Supp.3d 794, 801 (W.D. Mo. 
2020): Insurer conflated physical “loss” and physical “damage” in 
support of its argument that “the Policies require a tangible, physical 
alteration.  However, the Court must give meaning to both terms.”

• PLLC v. Cincinnati Ins. Co., 522 F.Supp.3d 457, 463 (N.D. Ill. 2021): “the 
term ‘physical loss’ is broad enough to cover, as Williams argues, a 
deprivation of the use of its business premises.”
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COVID Cases Embracing the Traditional Approach (cont’d)

• Serendipitous, LLC/Melt v. Cincinnati Ins. Co., 2021 WL 1816960, at *5 
(N.D. Ala., May 6, 2021): “The fact that the COVID-19 virus has not 
physically altered the restaurants’ property does not mean that coverage 
necessarily is not available for impacts to the property that are invisible 
to the naked eye.”

• Cinemark Holdings, Inc. v. Factory Mutual Insurance Co., 500 F.Supp.3d
565, 569 (E.D.Tex. 2021): Motion to dismiss denied: “Cinemark alleges 
that COVID-19 was actually present and actually damaged the property 
by changing the content of the air.”
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COVID Cases Embracing the Traditional Approach (cont’d)

• Elegant Massage, LLC v. State Farm Mutual Automobile Ins. Co., 506 
F.Supp.3d 360, 376 (E.D. Va. 2020): 

– it is plausible that Plaintiff experienced a direct physical loss when the 
property was deemed uninhabitable, inaccessible, and dangerous to use by 
the Executive Orders because of its high risk for spreading COVID-19, an 
invisible but highly lethal virus. That is, the facts of this case are similar to 
those where courts found that asbestos, ammonia, odor from 
methamphetamine lab, or toxic gasses from drywall, which caused properties 
to [become] uninhabitable, inaccessible, and dangerous to use, constituted a 
direct physical loss.
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Judges as Scientists

• Ralph Lauren Corp. v. Factory Mut. Ins. Co., 2021 WL 1904739, at *3, 
n.6 (D.N.J. May 12, 2021): “Although the Virus can harm humans, it 
does not physically alter structures and therefore does not result in 
coverable property loss or damage.”

• Cordish Cos. v. Affiliated FM Ins. Co., 2021 WL 3883595, at *16 (D. Md. 
Aug. 31, 2021): “the virus does not cause physical alteration of property 
because it can be cleaned and eliminated from surfaces.”
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Judges as Scientists (cont’d)

• Nguyen v. Travelers Cas. Ins. Co. of Am., 2021 WL 2184878, at *10 
(E.D. Wash. May 28, 2021) “all that is needed to decontaminate is to 
‘wipe[ ] [the virus] off the surface with disinfectant.”

• Uncork & Create LLC v. Cincinnati Ins. Co., 498 F. Supp. 3d 878, 883 
(S.D. W. Va. 2020) “COVID-19 does not threaten the inanimate 
structures covered by property insurance policies, and its presence on 
surfaces can be eliminated with disinfectant.”
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Judges as Scientists (cont’d)

• Social Life Mag., Inc. v. Sentinel Ins. Co., 2020 WL 2904834 (S.D.N.Y. 
May 14, 2020) “[COVID-19] damages lungs. It doesn’t damage printing 
presses.”

• A more sophisticated version of this:

– Associates in Periodontics, PLC v. Cincinnati Ins. Co., 540 F.Supp.3d 441 
(D.Vt. 2021) : “This case . . . concerns an invisible virus that is present 
throughout the world . . . . It is that general presence, and not a specific 
physical harm to covered properties, that has caused governments at all 
levels to consider restrictions. The question, therefore, is one of ‘widespread 
economic loss due to restrictions on human activities, not the consequence 
of a direct physical loss or damage to the insured premises.’”
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Judges as Scientists (cont’d)

– First & Stewart Hotel Owner, LLC v. Fireman’s Fund Ins. Co., 2021 WL 
3109724, *4 (E.D.Wash., July 22, 2021): “the presence of COVID-19 on 
Plaintiff’s property did not cause damage to the property necessitating 
rehabilitation or restoration efforts similar to those required to abate 
asbestos or remove poisonous fumes which permeate property. Instead, all 
that is required for Plaintiff to return to full working order is for the 
[government orders and restrictions to be lifted].” Decision issued by the 
same judge that issued Nguyen. 

22



How Do We Know This?

• Is the question of whether COVID-19 causes “physical loss or damage” 
to property a question of contract interpretation or a question of 
scientific fact?

• More recent research has shown that the virus can survive for nearly a 
month at room temperature on a variety of surfaces, including glass, 
steel, vinyl, plastic and paper. Minghui Yang et al., SARS-CoV-2 Detected 
on Environmental Fomites for Both Asymptomatic and Symptomatic 
Patients with COVID-19, 203 AM. J. RESPIRATORY & CRITICAL CARE 
MED. 3, 374-78 (Feb. 1, 2021).
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How Do We Know This? (cont’d)

• The CDC concluded in 2021 that “surface disinfection once- or twice-per-
day had little impact on reducing estimated risks” of virus transmission.  
https://www.cdc.gov/coronavirus/2019-ncov/more/science-and-
research/surface-transmission.html

• A 2021 study by the largest hospital network in New York State showed 
that even after trained hospital staff disinfected treatment areas, much 
of the virus still survived. Zarina Brune et al., Effectiveness of SARS-CoV-
2 Decontamination and Containment in a COVID-19 ICU, 18 INT’L J. 
ENV’T RSCH. & PUB. HEALTH 5, 2479 (Mar. 3, 2021).
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How Do We Know This? (cont’d)

• A study found that the virus traveled beyond COVID-19 treatment 
rooms, apparently carried on clothing worn by hospital employees. V.A. 
Vicente, et al., Environmental Detection of SARS-CoV-2 Virus RNA in 
Health Facilities in Brazil and a Systematic Review on Contamination 
Sources. 18 INT’L J. ENV’TL RES. PUBLIC HEALTH 7, 3824 (Apr. 6, 
2021).
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The Appropriate View

• Novant Health, Inc. v. Am. Guar. & Liab. Ins. Co., 2021 WL 4340006, at 
*3 (M.D.N.C., Sept. 23, 2021):

• -“Novant has alleged that COVID-19 is present and continually re-
introduced to its properties, despite its best efforts, and that COVID-19 
has caused physical damage and losses potentially covered by the 
Policy.”

– “Whether COVID-19 has resulted in direct physical damage or loss to 
Novant, and if so to what extent, are questions better evaluated on a 
developed factual record. Novant has adequately alleged direct physical 
damage or loss, and dismissal on this basis is inappropriate at the Rule 
12(b)(6) stage.”
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The Appropriate View (cont’d)

• Risinger Holdings, LLC v. Sentinel Insurance Company, Ltd., 2021 WL 
4520968 (E.D. Tex. Sept. 30, 2021): “The only remaining issue 
regarding coverage, the question of whether the lockdown order was a 
‘direct’ or ‘indirect’ cause of Risinger’s losses, seems to be a question of 
fact unripe for determination.” 

• Atwells Realty Corp. v. Scottsdale Ins. Co., No. PC-2020-04607, 2021 WL 
2396584, at *14 (Super. Ct. R.I. June 4, 2021) (“whether a cause is 
direct, rather than indirect” is an issue of fact to be resolved by the 
factfinder.).”
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The Appropriate View (cont’d)

• K.C. Hopps, Ltd. v. Cincinnati Ins. Co., Inc., 2021 WL 4302834 (W.D. Mo. 
Sept. 21, 2021): Summary judgment was denied because both sides 
submitted substantial expert testimony about whether the virus altered 
the air and surfaces at the insured’s restaurants.

– K.C. Hopps was unsuccessful at trial but the salient point is that the case 
went to trial based on the facts and the evidence. 
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12(b)(6) Is Not the Procedure to Assess Scientific Merit

• Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007): a complaint 
must contain sufficient factual matter, accepted as true, to “state a claim 
to relief that is plausible on its face.” This “is not akin to a ‘probability 
requirement.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)
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12(b)(6) Is Not the Procedure to Assess Scientific Merit 
(cont’d)

• “Plausibility” does not mean that that the district court should decide 
“whose version to believe, or which version is more likely than not.” 
Swanson v. Citibank, N.A., 614 F.3d 400, 404 (7th Cir. 2010). “[T]he 
plaintiff must give enough details about the subject-matter of the case 
to present a story that holds together. In other words, the court will ask 
itself could these things have happened, not did they happen.” Id. “[I]t 
is not necessary to stack up inferences side by side and allow the case 
to go forward only if the plaintiff’s inferences seem more compelling 
than the opposing inferences.” Id.
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12(b)(6) Is Not the Procedure to Assess Scientific Merit 
(cont’d)

• In re Lipitor Antitrust Litig., 868 F.3d 231, 273 (3d Cir. 2017). Plaintiffs 

“plausibly allege Pfizer submitted a sham petition not supported by 

science. To conclude otherwise requires an evaluation of the scientific 

merit of Pfizer's petition. Such an inquiry is unsuitable for resolution on a 

motion to dismiss.”

• Stephen G. Breyer, Science in the Courtroom, 16 ISSUES IN SCI. & TECH. 

4 (Summer 2020): “A judge is not a scientist, and a courtroom is not a 

laboratory.” Most judges “lack the scientific training that might facilitate 

the evaluation of scientific claims.” 
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Civil Authority Coverage  Should Be Assessed In The Same 
Manner

• Typical provision: “The actual Time Element loss sustained by the 
Insured, as provided by this Policy, resulting from the necessary 
Suspension of the Insured's business activities at an Insured Location if 
the Suspension is caused by order of civil or military authority that 
prohibits access to the Location. That order must result from a civil 
authority's response to direct physical loss of or damage caused by a 
Covered Cause of Loss to property not owned, occupied, leased or 
rented by the Insured or insured under this Policy and located within 
[five miles] of the Insured's Location as stated in the Declarations.”
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Civil Authority Coverage  Should Be Assessed In The Same 
Manner (cont’d)

• Courts examining civil authority coverage tend to look to causation 
arguments: 

– Was the order the result of direct physical loss of or damage to third-party 
property within the designated area? 

– If so, is such a covered cause of loss? 

– The provision does not require the insured to plead or prove that its property 
suffered physical loss or damage. Loss of use or loss of functionality of 
insured property is sufficient. 
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Civil Authority Coverage  Should Be Assessed In The Same 
Manner (cont’d)

• The same pleading standards should apply. Has the insured plausibly 
alleged that it suffered lost income and extra expense because its 
business operations were suspended because a civil authority prohibited 
access resulting from physical loss or damage to property within the 
designated area? 

• Some civil authority orders of note:

– The State of Colorado issued a “stay at home,” stating that COVID-19 
“physically contributes to property loss.”

– The City of Denver issued an order stating that shelter-in-place was 
necessary, in part, “to limit the damage to property within the City and 
County of Denver.”
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Civil Authority Coverage  Should Be Assessed In The Same 
Manner (cont’d)

– “Safer at Home” orders issued by the City of Los Angeles stated that COVID-
19 “is physically causing property loss or damage due to its tendency to 
attach to surfaces for prolonged period of time.”

– The County of Sonoma, California said it issued is shelter-in-place order, in 
part, because “the virus physically is causing property loss or damage due to 
its proclivity to stay airborne and to attach to surfaces for prolonged periods 
of time.”

– The State of Illinois stated in a shelter-in-place order that “the circumstances 
surrounding COVID-19 have resulted in the occurrence and threat of 
widespread and severe damage, injury, and loss of life and property under 
Section 4 of the Illinois Emergency Management Agency Act.”
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Civil Authority Coverage  Should Be Assessed In The Same 
Manner (cont’d)

– The State of Maryland issued a shelter-in-place order stating that “COVID-19 
is a highly infectious respiratory disease that spreads easily from person to 
person, physically contaminates property by attaching to surfaces for 
prolonged periods of time, and may result in serious illness or death.”

– The City of Pittsburgh, Pennsylvania issued a stay-at-home order stating that 
COVID-19 was a “public disaster affecting life, health, property and the 
public peace.”
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The Herd Mentality of Case Counting

• Many insurer briefs refer to the “overwhelming” majority of decisions 
dismissing policyholder complaints. Many also refer the courts to the 
“Covid Coverage Litigation Tracker” (https://cclt.law.upenn.edu/) in 
support.

37

https://cclt.law.upenn.edu/


The Herd Mentality of Case Counting (cont’d)

• JDS Construction Group LLC et al. v. Continental Cas. Co., No. 2020 CH 05678, 
at 4 (Cir. Ct. Cook Cnty. Oct. 25, 2021):

– There seems to be some suggestion that the August 12, 2021 Order must be wrong 
because so many other courts have reached a contrary conclusion.  Economists 
refer to this as an appeal to “herding behavior”—a process by which group-think 
replaces individual decision-making.  As set out above, I do not quarrel with the 
contrary decisions (my own included), but those decisions are not helpful in 
determining whether the facts alleged in this complaint satisfy the legal standard, a 
standard which Defendant now concedes was correctly articulated.  Judges are not 
sheep, and I do not decide a case by counting noses.  Further, the “herd” can be 
wrong. See, e.g., A. Daughety et al., “Stampede to Judgment: Persuasive Influence 
and Herding Behavior by Courts,” 1 American Law and Economics Review 158 (Fall 
1999) (analyzing a cascade of decisions among various circuits of United States 
Court of Appeals on a single point of law later invalidated by the United States 
Supreme Court). 
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