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Outline of Presentation

▪ Background

▪ Arguments for Adjuster Liability (Plaintiff’s Perspective)

▪ Arguments Against Adjuster Liability (Defense Perspective)

▪ Recent Decisions (Washington, Iowa (third-party administrators), 
Colorado)



Background – Traditional Doctrinal Rules

▪ Third Party Claims – Failure to Accept Reasonable Settlement 
Offers – Iversen v. Superior Court, 127 Cal. Rptr. 49 (Cal. Ct. App. 
1976)

▪ Any duty owed by the claims adjuster would emanate from a 
“contractual relationship,” and as “an agent of the insurer and not a 
party to the contract of insurance, he is not bound by the implied 
covenant and owes no duty to the insured not to breach it.” Id. at 51.



Background – Traditional Doctrinal Rules

▪ First Party Claims – Egan v. Mutual of Omaha Insurance Company, 
620 P.2d 141 (Cal. 1979)

▪ Case involved alleged bad faith of two disability insurance company 
“managerial employees” who allegedly failed to investigate the claim 
by consulting with the insured’s treating physicians.

▪ California Supreme Court held the two “managerial employees” 
involved in the case are “not parties to the insurance contract and not 
subject to the implied covenant.” Id. at 149.



Erosion of Traditional Doctrinal Rules

▪ Common Law Claim – O’Fallon v. Farmers Insurance Exchange, 859 
P.2d 1008 (Mont. 1993)

▪ Unfair Trade Practices Act definition of “person.” Montana insurance 
statute defined a “person” as an “insurer,” “company,” and 
“individual.” 

▪ Montana Supreme Court held claims adjusters could be liable for 
third-party bad faith claims, and that is a common law action based 
upon statutory duties.



Erosion of Traditional Doctrinal Rules

▪ Statutory Claim – Liberty Mutual Insurance Co. v. Garrison 
Contractors, 966 S.W.2d 482 (Tex. 1998)

▪ Texas Deceptive Trade Practices Act prohibits any “person” from 
engaging in deceptive trade practices in the “business of insurance.”

▪ “Person” under Texas statutes is also defined to include “any 
individual.”

▪ Texas Supreme Court holds that only employees in “the business of 
insurance” could be held liable for bad faith. In particular, in this case 
the employee-agent solicited the sale of the policy at issue. 



Federal Courts – Joinder and Fraudulent 
Joinder

▪ Federal courts throughout the United States have reached varying 
decisions on the issue of the joinder of claims adjusters to defeat 
diversity jurisdiction.

▪ Leonhardt v. Geico Casualty Co., No. 8:11-cv-1988-T-23TBM, 2011 WL 
5359840 (M.D. Fla. Oct. 28, 2011)



Federal Courts – Joinder and Fraudulent 
Joinder

▪ “[The insurer] fails to demonstrate clearly and convincingly that an 
adjuster, who undertakes to deal directly with an injured third-party 
claimant, commits no possibly actionable wrong against the third-
party if the adjuster (1) intentionally misrepresents to the third-party 
the amount of the damages and the amount of the available 
insurance coverage for a covered claim against the insured or (2) 
conspires with the insurer to misrepresent intentionally the amount 
of the available insurance coverage, in either instance with the 
objective of inducing the third-party (1) to rely to the third-party’s 
detriment on the misstatement and (2) to resolve a claim for less 
than the amount for which the third-party otherwise would have 
resolved the claim if the adjuster acted in good faith.” Id. at *3.



Washington: Keodalah v. Allstate Ins. Co., 449 
P.3d 1040 (Wash. 2019)

▪ Facts: Insured and a motorcyclist involved in a collision. The 
motorcyclist ran into the insured, who was stopped at a stop sign. 
The insured requested the UIM policy limits of $25,000; the insurer 
initially offered $1,600 to settle the claim with its contention the 
insured was 70 percent at fault. At trial, the jury found the 
motorcyclist 100 percent at fault and awarded the insured 
$108,868.20 for injuries, lost wages, and medical expenses. 

▪ The insured then filed a second lawsuit against the UIM insurer and 
the claims adjuster for alleged violations of the Insurance Fair 
Conduct Act (IFCA) and Consumer Protection Act (CPA).



Washington: Keodalah v. Allstate Ins. Co., 449 
P.3d 1040 (Wash. 2019)

▪ Supreme Court of Washington upheld trial court and Court of Appeals’ 
decision that the Insurance Fair Conduct Act does not create a private right 
of action.

▪ “As to the statutory context, we find it significant that the insurance code 
contains several specific enforcement mechanisms. The insurance 
commissioner has broad authority to make rules and conduct investigations 
to give effect to the insurance code … The commissioner also has authority 
to suspend or revoke the licenses of insurers and adjusters, and may subject 
them to fines … Criminal liability may attach where service providers make 
payments to get claimant referrals … In our review, the presence of such 
specific provisions for enforcement of the insurance code suggests that the 
legislature’s omission of a provision creating a private right of action for 
violations of RCW 48.01.030’s duty of good faith was intentional.” Id. at 
1046.



Washington: Keodalah v. Allstate Ins. Co., 449 
P.3d 1040 (Wash. 2019)

▪ Supreme Court also upheld dismissal of the insured’s Consumer 
Protection Act claim.

▪ A CPA claim in Washington requires: 1) an unfair or deceptive act or 
practice; 2) affects trade or commerce; 3) impacts the public interest; 
4) plaintiff sustains damage to business or property; and 5) damages 
are caused by the unfair or deceptive act or practice.



Washington: Keodalah v. Allstate Ins. Co., 449 
P.3d 1040 (Wash. 2019)

▪ The CPA includes the following language – “The following are hereby 
defined as unfair methods of competition and unfair or deceptive 
practices of the insurer in the business of insurance, specifically 
applicable to the settlement of claims.” 

▪ The Supreme Court noted that the adjuster did not owe the insured a 
duty pursuant to the regulation since the regulations defines 
practices of the insurer. Id. at 1047.



Washington: Keodalah v. Allstate Ins. Co., 449 
P.3d 1040 (Wash. 2019)

▪ Dissent: “While the ultimate coverage decision is made by the insurer itself, that 
decision is directly informed by the work of the claims adjuster. An adjuster’s bad 
faith investigation or evaluation of a claim may lead directly to an insurer’s 
wrongful denial of coverage or refusal to settle a claim for what it is actually 
worth.” Id. at 1053.

▪ “The pivotal role of claims adjusters places them in a unique position either to 
prevent harm to the insured by acting in good faith or to cause harm to the insured 
by acting in bad faith.” Id. at 1053.

▪ “In recognizing this common law duty, I would also recognize its limitations. Most 
importantly, adjusters are liable only for knowing bad faith conduct that is within 
their control … Thus, where claims adjusters perform their own duties in good 
faith, they cannot be liable for an insurer’s ultimate decision to act in bad faith. 
Likewise, where the insurer’s policies or practices make it impossible for claims 
adjusters to act in good faith while also fulfilling their employment responsibilities, 
it is the insurer who is liable.” Id. at 1053.



Iowa: De Dios v. Indemnity Ins. Co. of North 
America, 927 N.W.2d 611 (Iowa 2019)

▪ Facts: Insured was injured on a construction site while in the scope 
and course of his employment. The insured alleged the insurer and a 
third-party administrator did not interview him, a witness to the 
accident was not contacted, and his treating physicians were not 
contacted prior to his worker’s compensation claim being denied. 
The insured contended that these actions violated the “three-point 
contact” insurance industry standard prior to the claim denial. After 
the insured filed a claim with the worker’s compensation court, the 
insured filed a bad faith claim against the insurer as well as third-
party administrator.

▪ Legal Question: Can a third-party administrator be held liable for 
bad faith in the worker’s compensation context?



Iowa: De Dios v. Indemnity Ins. Co. of North 
America (Iowa 2019)

▪ Majority: “In the workers compensation field, our precedent holding 
the compensation carrier to a duty of good faith and fair dealing vis-
à-vis the injured worker rests upon statutes and regulations directed 
specifically at the carrier … These statutes and regulations do not 
apply to third-party administrators. Thus, if we were going to begin 
recognizing bad-faith claims against insurance intermediaries, as 
opposed to insurers themselves, workers compensation would be an 
unusual place to start.” Id. at 23-24.



Iowa: De Dios v. Indemnity Ins. Co. of North 
America (Iowa 2019)

▪ Dissent: “It seems to me there is ample reason to recognize a bad-
faith tort where an insurance intermediary has the broad discretion 
to handle an insurance claim, where the harm to the insured from a 
bad-faith treatment of the claim is foreseeable, and where the 
intermediary acts with Professor Stempel’s list of bad-faith practices: 
misrepresentation, dishonesty, deceit, gross negligence, 
recklessness, or sharp practices.” Id. at 633.



Iowa: De Dios v. Indemnity Ins. Co. of North 
America (Iowa 2019)

▪ Dissent: “Another factor that drives me toward the conclusion that the tort 
of bad faith liability for insurance intermediaries should be recognized is the 
perverse incentives that can arise from the relationship between the insurer 
and the intermediary. The insurance company hires an intermediary to save 
money, of course. The intermediary will desire to maintain or strengthen its 
business, and that can be done by limiting claims payouts. Further, in order 
to be competitive, the insurance intermediary may resist proper claims 
handling and instead choose to arbitrarily limit its staff, thereby 
encouraging shortcuts in the claims process. Further, through the use of a 
third-party intermediary, an insurer may maintain a warm public relations 
posture while intentionally employing a third-party administrator with the 
expectation that its agent will limit payouts through whatever means the 
agent might consider effective. These risks are further enhanced when 
compensation arrangements contain incentives that increase payouts as 
claims liability lessens. The interests of the insured do not figure into the 
financial equation, or at least not in a positive way.” Id. at 633.



Adjuster Liability:  The Plaintiff’s Perspective

▪ Why would an insured want to sue an insurance adjuster in his or her 
individual capacity?

▪ To defeat diversity jurisdiction.

▪ The threat of personal liability is a strong deterrent against bad faith 
conduct.

▪ Because in many states the Unfair Claims Settlement Practices Act 
states that no “person” shall engage in the conduct proscribed by the 
act—and insurance adjusters are people.



Diversity Jurisdiction

▪ Generally speaking, a defendant can remove a case to federal court if the 
amount in controversy exceeds $75,000 and the parties are citizens of 
different states and/or countries.

▪ A corporation is deemed to be a citizen of every state where it has been 
incorporated or where it has its principal place of business.

▪ “Except that in any direct action against the insurer under a policy or 
contract of liability insurance, whether incorporated or unincorporated, to 
which action the insured is not jointed as a party-defendant, such insurer 
shall be deemed a citizen of . . . Every State and foreign state of which the 
insured is a citizen; every State and foreign state by which the insurer has 
been incorporated; and the State or foreign state where the insurer has its 
principal place of business.”  12 U.S.C. § 1332(c)(1).



Why avoiding diversity jurisdiction matters to 
an insured

▪ Litigating in state court can be faster, simpler, and have less judicial 
management.

▪ Depending on the jurisdiction, the plaintiff may view state court 
judges and/or juries as more favorable to their case.

▪ Keeping a case in state court generally means that the trial has fewer 
jurors (i.e., six jurors in state court versus ten jurors if the case is 
removed to federal court).

▪ From the plaintiff’s perspective, it’s generally preferable to bring any 
appellate issues in state court rather than in a federal circuit court of 
appeals.



Beware, many individual adjusters are not 
citizens of the same state as the insured

▪ Bringing claims against an individual adjuster, even if allowed in a 
particular jurisdiction, may not destroy diversity.

▪ Today, many adjusters do not live in the state where they handle 
claims (especially liability claims where an in-person inspection is 
often unnecessary).

▪ For example, an adjuster may live in Illinois but only work on auto 
liability claims for Nevada insureds.

▪ In this circumstance, bringing claims against the adjuster in his or her 
individual capacity will not destroy diversity and will have less of a 
tangible benefit to the insured.



From the Plaintiff’s perspective, adjuster 
liability is a deterrent

▪ Many plaintiff lawyers believe that the threat of individual adjuster 
liability is a deterrent against bad faith conduct.

▪ As the argument goes, an adjuster who faces personal liability for his 
or her misconduct is less likely to engage in such conduct.  Similar to 
doctors, lawyers, accountants, architects, and other professionals 
who face personal liability for their employment-related wrongdoing, 
if an adjuster’s personal assets or reputation are at stake they are 
arguably less likely to engage in misconduct.

▪ It’s easier to take an unreasonable position that harms an insured if 
the adjuster faces no personal liability whatsoever.



Adjuster liability may be the only effective 
deterrent

▪ There’s also an argument that the threat of personal liability is necessary because 
it’s the only real deterrent an adjuster may have against engaging in bad faith 
conduct.

▪ It’s exceptionally rare for insurance companies to punish or terminate an adjuster 
for their actions on a particular claim.

▪ It’s exceptionally rare for an insurance company to confront an individual adjuster 
about misconduct with respect to a claim—even blatant misconduct such as lying 
to the insured or destroying unfavorable documents.

▪ Without any threat of personal liability, and without a realistic threat of work-
related consequences, what deterrent does an adjuster have against engaging in 
unreasonable conduct?

▪ The threat of adjuster liability may also force insurance companies to abandon 
systemic practices that arguably expose adjusters to liability (such as practices that 
incentivize denying or lowballing claims).



From the Plaintiff’s perspective, adjusters are 
“persons engaged in the business of insurance”

▪ Essentially every state has adopted a version of the Model Unfair Claims 
Settlement Practices Act.

▪ In many states, the UCSPA prohibits “persons” or “persons engaged in the 
business of insurance” from engaging in certain claims-related practices.

▪ Many also define a ”person” or a “person engaged in the business of 
insurance” to expressly include adjusters.

▪ Regardless, adjusting a claim is arguably a necessary component of the 
business of insurance.

▪ These definitions and statutes have provided a basis for claimants to argue 
that insurance adjusters face personal liability for engaging in conduct 
proscribed by the UCSPA or a similar statute.



From the Plaintiff’s perspective, a blanket rule 
immunizing adjusters is inappropriate

▪ Many of the arguments against personal liability center on the fact 
that insurance adjusters are not highly paid, are ill-equipped to face 
personal liability, and that there is no practical need for adjuster 
liability since the insurance company will ordinarily be liable for the 
misconduct of its employee/agent.

▪ But there are circumstances (as when an adjuster engages in 
intentional or egregious misconduct) where the insurance company 
could theoretically argue that it should not be liable for the adjuster’s 
misconduct because it was far outside the reasonable scope of his or 
her duties.  An example would be an adjuster that assaults an insured 
during a claim inspection.  Under these circumstances, personal 
liability should attach.



SKILLETT v. ALLSTATE FIRE & CAS. INS. CO.

2022 CO 12



Whether an action for unreasonably delayed or 
denied insurance benefits under the “Colorado 
Statutes” may proceed against an individual claims 
adjuster

Colo. Rev. Stat:  10-3-1115 and 1116

Issue



▪ UIM case against the carrier and individual claim handler

▪ Case removed to USDC based on fraudulent joinder

▪ USDC Colo. had previously remanded a similar case in Seiwald v. 
Allstate, 2020 WL 6946563 (Nov. 24, 2020)

▪ The Seiwald remand order held that the statute could plausibly be 
interpreted to create a cause of action against an individual insurance 
adjuster

▪ U.S. Magistrate Judge Hegarty certifies the issue to the Colorado 
Supreme Court

Case Background



▪ American Property Casualty Insurance Association

▪ The National Association of Mutual Insurance Companies

▪ The Chamber of Commerce of the United States of America

▪ The Coalition Against Insurance Fraud

▪ Colorado Claims Association

▪ State Farm Mutual Automobile Insurance Company

▪ Colorado Civil Justice League

▪ Colorado Defense Lawyers Association

Amicus Curiae



▪ Section 1115 prohibits the following: “A person engaged in the 
business of insurance shall not unreasonably delay or deny payment 
of a claim for benefits owed to or on behalf of any first-party 
claimant.”
(Emphasis added.)

▪ Sec 10-3-1102 defines “person” to include “adjusters” - and the USDC 
in Seiwald accepted this argument.

▪ Hence, a person engaged in insurance means an adjuster

▪ Hence an adjuster may be sued under the Colorado Statutes

Plaintiff’s Main Statutory Arguments



▪ Plain language establishes that the statute is directed at insurance 
companies

▪ Liability under the statute is derivative of a duty to pay contract benefits

▪ Adjusters are not parties to the contract, owe no benefits, and therefore 
cannot unreasonably delay benefits

▪ Adjusters are not “Persons engaged in the business of insurance”
▪ The statutes expressly limit their definition of “unreasonable conduct” to “the 

insurer’s”  conduct

▪ The specific statutes (1115-1116) came into existence well after sec. 1102 
and its definition of “Person”, and the new statute does not specifically 
name adjusters – and the statute must be read in context

▪ Legislative intent  - e.g., says nothing about targeting adjuster assets

Defendant’s Main Statutory Arguments



▪ Such suits are only an attempt to defeat diversity / no legitimate 
benefit

▪ Individual liability conflicts with public policy of resisting inflated 
payouts

▪ Individual liability will have baleful consequences on the adjuster; 
e.g., personal exposure but with no ability to control claims practices 
or policy language

▪ A broad reading will result in a further increase in litigation, multiple 
sets of counsel, more appeals

▪ Could encourage targeting of specific adjusters as an intimidation 
tactic

Defendant’s Main Policy Arguments



▪ Joining adjusters is an unfair and unwarranted litigation tactic

▪ Negative consequences from risk and expense of personal liability

▪ Imposing personal liability will discourage investigating fraud

▪ Personal liability for adjusters portends a slippery slope of individual 
liability

▪ Will drive up costs to the insurance industry and to consumers of 
insurance

▪ No legit added benefit to insureds

▪ Will necessitate a whole new body of law

Arguments of Amici Organizations



Given the plain language, and reading the 
statutes in context, an action for unreasonable 
delay or denial under the statutes proceeds 
against the insurer – not the individual adjuster

Court’s Holding



“It would seem odd to allow an insured to recover 
two times the covered benefit from an adjuster, 
who is not a party to the insurance policy that 
establishes the covered benefit and has not 
otherwise undertaken any obligation to pay the 
covered benefit.”

Rationale



QUESTIONS OR COMMENTS?

END
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