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This webinar will provide insight into insurance and indemnification provisions in real estate 
purchase and sale agreements, leases, and construction contracts. 
 
1. Introduction: Indemnification agreements obligate one party (the indemnitor) to 

compensate another (the indemnitee) for losses or damages claimed by a third party.  
Commercial general liability insurance policies often cover some of these indemnification 
obligations as “insured contracts”  and provide a source of funds to compensate for third 
party claims.  These claims can be against the named insured, or they can be against an 
indemnitee under an indemnification agreement.  The indemnitee will frequently require 
that the indemnitor provide insurance, as without insurance the indemnitee can only rely 
on the credit of the indemnitor.  The terms of an indemnity, and associated insurance 
requirements, reflect the relative bargaining power of the parties and should reflect a 
careful assessment of the risks of the activities contemplated by any business relationship.  
Negotiators often refer to the maxim that liability should follow control.  Informed counsel 
must recognize how to protect client interests by referring to the indemnity and anti-
indemnity laws of the governing jurisdiction.  Please bear in mind these cautionary notes: 
(i) public policy generally disfavors releasing a party from liability for its own negligence; 
because of this, we will first review the indemnity/anti-indemnity requirements of a few 
sample jurisdictions as unenforceable clauses are frequently observed; (ii) conflicting or 
inconsistent contractual indemnity provisions can complicate and delay the insurance 
claims process; and (iii) whether the context is a purchase and sale agreement, a lease, a 
construction contract or a stand-alone indemnity like a site access agreement, the principals 
are remarkably consistent; (iv) insurance policy forms may not fully provide coverage for 
the indemnitor’s indemnification obligations. 

2. State laws governing indemnity varies widely. Note that 44 states have now adopted anti-
indemnity statutes of one form or another. 

A. New York. New York General Obligations Law 5-321 provides that agreements 
exempting lessors from liability for negligence are void and unenforceable, but 
certain exceptions apply.   

B. California. Although public policy does not permit an indemnity for a party’s gross 
negligence or willful misconduct and frowns upon a party being indemnified from 
its own negligent acts and omissions, exceptions apply in commercial 
circumstances when an indemnity affirmatively includes the negligence of the 
indemnified party.  

C. Michigan.  Michigan law allows indemnification in commercial leases, but 
significantly limits the scope of a residential tenant’s permitted indemnity leases.  2  
Michigan broadly defines construction agreements to include maintenance of a 
building.  Michigan is an “intermediate form” state which means that a party may 
receive indemnity except when the personal injury or property damage was caused 
by the indemnitee’s sole negligence.3  A potential indemnitor may not escape its 

 
2 MCL 554.633 (1)(e)[prohibiting exculpatory provisions except as to loss, damage or injury caused by fire or other casualty for 
which insurance is carried by the other party and MCL 554.633(1)(g)][prohibits contractual attorneys’ fees]. 
3 MCL 691.991. 
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indemnity obligations by asserting that its indemnitee was “solely negligence” 
simply because the indemnitee is the only defendant named in the underlying suit.4  
An indemnification agreement would properly require notice to the indemnitor of 
underlying lawsuits which may invoke indemnification; without such an expressly 
requirement the indemnitee may have not be required to provide notice.5  It is also 
important to note that the Michigan Motor Carrier Act bars all contractual 
indemnity (even for intentional acts) in the context of motor carrier transportation 
agreements.6 

D. Florida.  Florida law looks to the seminal case of University Shopping Center, Inc. 
v. Stewart,7 where the Florida Supreme Court considered whether an indemnity for 
“any and all claims” includes an indemnity for the indemnitee’s negligence, noting 
that the general rule is that the negligence of the indemnitee is included only if the 
indemnity is expressed in “clear and unequivocal terms”.  The court held, in 
summary, that an indemnity for “any and all claims” is not sufficient to cause the 
indemnitor to indemnify the indemnitee for its negligence and that the indemnitor 
was not required to indemnify the indemnitee for claims resulting from the 
negligence of the indemnitee.  The Court also observed that the indemnitor’s 
liability insurance policy will only respond to the extent of the indemnitee’s 
liability.  In addition, Florida Statute 725.06 requires that any construction contract 
indemnity between an owner and a construction or design party.  

A. Texas. Texas has a number of anti-indemnity statutes impacting real estate and 
construction contracts, among others. The first such statute enacted was the Texas 
Oilfield Anti-Indemnity Act. Tex. Civ. Prac. & Rem. Code 127.003. Indemnity for 
an indemnitee’s own negligence is achievable only if the parties enter into a mutual 
indemnity arrangement backed by insurance. The next statute is the Construction 
Anti-Indemnity Act, which affects both contractual indemnity and insurance 
procurement or additional insured coverage. Tex. Ins. Code sec. 151.001, et seq. 
rohibits and makes void broad form and intermediate form indemnity agreements 
(claims involving the sole or concurrent negligence of indemnitee) for construction 
projects, if the Act applies. It also bars insurance procurement of coverage for 
another parties’ negligence. It applies to an agreement collateral to or affecting a 
construction contract. The act does not apply to agreements in which one party 
requires indemnity for the death or bodily injury of an employee of the indemnitor 
or its subcontractor. Importantly, the act also excepts agreements to procure 
insurance under an owner-controlled or owner-sponsored consolidated insurance 
program or a contractor-controlled or contractor-sponsored consolidated insurance 
program. 

 
4 Lanzo Construction Co. v Wayne Steel Erectors, 477 Mich 854; 720 NW2d 754 (2007). 
 
6 MCL 479.21 
7 272 So.2d 507 (1973)  
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3. Sample Clauses.  Since insurance coverage will follow liability, a review of sample clauses 
may be helpful.  (These are excerpts from documents reviewed and in some instances 
prepared by the authors) (emphasis supplied). 

A. Sample One:  

Tenant shall indemnify and save harmless Landlord and its agents against and from (a) any 
and all claims, including those arising from Landlord’s negligence, but not Landlord’s 
gross negligence or willful misconduct (i) arising from (x) the conduct or management of 
the Demised Premises or of any business therein, or (y) any work or thing whatsoever done, 
or any condition created or permitted to exist in or about the Demised Premises during the 
term of this Lease, or during the period of time, if any, prior to the commencement of the 
term hereof that Tenant may have been given access to the Demised Premises, or (ii) arising 
from any negligent or otherwise wrongful act or omission of Tenant or any of its subtenants 
or its or their employees, agents, or contractors; and (b) all costs, expenses, and liabilities 
incurred in or in connection with each such claim or action or proceeding brought thereon.  
In case any action or proceeding be brought against Landlord, Tenant shall resist and 
defend such action or proceeding. 

B. Sample Two:  

Neither Landlord nor any agent or employee of Landlord shall be liable to Tenant for any 
injury or damage to Tenant or to any other person or for any damage to, or loss (by other 
person, irrespective of the cause of such injury, damage, or loss), unless caused by or due 
to the gross negligence or willful misconduct of Landlord, its agents, or employees without 
contributory negligence of Tenant, its agents or employees, subject to the comparative 
negligence doctrine, it being understood that no property, other than such as might 
normally be brought upon or kept in the Premises as an incident to the reasonable use of 
the Premises for the purposes herein permitted, will be brought upon or be kept in the 
Premises. 

Tenant shall indemnify and save harmless Landlord and its agents against and from (a) any 
and all claims (i) arising from (x) the conduct or management of the Demised Premises or 
of any business therein, or (y) any work or thing whatsoever done, or any condition created 
or permitted to exist (other than by Landlord for Landlord’s or Tenant’s account) in or 
about the Demised Premises during the term of this Lease, or during the period of time, if 
any, prior to the commencement of the term hereof that Tenant may have been given access 
to the Demised Premises, or (ii) arising from any negligent or otherwise wrongful act or 
omission of Tenant or any of its subtenants or its or their employees, agents, or contractors; 
and (b) all costs, expenses, and liabilities incurred in or in connection with each such claim 
or action or proceeding brought thereon.  In case any action or proceeding be brought 
against Landlord, Tenant shall resist and defend such action or proceeding. 

C. Sample Three.  

To the fullest extent permitted by law, the Contractor shall defend (through legal counsel 
selected and approved by Owner, such approval not to be unreasonably withheld), 
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indemnify and hold harmless the Owner, its Lender (if any), Owner’s Construction 
Manager, the Architect, Architect’s consultants and the officers, directors, members, 
managers, partners, shareholders, representatives, agents, employees, parent companies, 
affiliates, subsidiaries, successors and assigns of each of them (the “Indemnitees”) from 
and against claims, damages, losses and expenses, including but not limited to attorneys’ 
fees and costs, lawsuits and other proceedings, including, without limitation, judgments, 
claim of lien, civil or criminal penalties and charges arising out of or resulting from 
performance of the Work, provided that such claim, damage, loss or expense is attributable 
to a breach of this Agreement, bodily injury, sickness, disease or death, or to injury to or 
destruction of tangible property, or to any liens or claims of non-payment by any of 
Contractor’s Subcontractors, sub-subcontractors, suppliers or other lower tiers, but only to 
the extent caused by the acts or omissions of the Contractor, a Subcontractor, or anyone 
directly or indirectly employed by them or anyone for whose acts they may be liable, 
regardless of whether or not such claim, damage, loss or expense is caused in part by a 
party indemnified hereunder, or, in the case of a lien or claim of non-payment, only to the 
extent that the Owner has paid Contractor the amounts allegedly owed to the applicable 
Subcontractors, sub-subcontractors, suppliers or other lower tiers.  Such obligation shall 
not be construed to negate, abridge, or reduce other rights or obligations of indemnity 
which would otherwise exist as to a party or person described in this Section 9.15.1.  
Notwithstanding anything to the contrary, Contractor shall not be required to indemnify, 
defend or hold harmless the Indemnitees for the portion of any claims, damages, losses or 
expenses to the extent caused by the acts, omissions, negligence, or intentional misconduct 
of any of Indemnitees.  The first One Thousand Dollars and No/100 ($1,000.00) of the 
Contract Sum represents specific consideration given by Owner to Contractor for all 
indemnity obligations of Contractor hereunder.  The parties hereby covenant and agree that 
this provision of the Agreement is in full compliance with Florida Statutes, Section 725.06. 
It is agreed that with respect to any legal limitations now or hereinafter in effect and 
affecting the validity and enforceability of the indemnification obligation under this 
Section 9.15.1, such legal limitations are made a part of the indemnification obligation to 
the minimum extent necessary to bring this Section 9.15.1 into conformity with the 
requirements of such limitations and as so modified, the indemnification obligation shall 
continue in full force and effect.  The obligations of Contractor under this Section shall 
survive the expiration or termination of the Contract.   

4. Commercial Purchase and Sale Agreements  

A. Seller / Buyer indentification 

The seller typically wants to be indemnified for post-closing events while the purchaser 
may want to be indemnified for pre-closing events.  Contract language should be carefully 
drafted to track available liability insurance coverage for bodily injury and property 
damage. 

B. Indemnification required of third parties 
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The indemnification can also include parties such as employees, agents, representatives, 
owners, partners, directors, etc., and catch-all provisions frequently do not define these 
parties – i.e., who is an agent?  Who is a representative?  

 
5. Lease agreements 

A. Landlord indemnification: include “defend”.  

B. Tenant indemnification: Is it overbroad?  Will tenant ’s insurance provide 
compensation: 

C. Waivers of subrogation – are they mutual or one way?  Consistent with other terms? 

6. Indemnification in construction contracts: Issues with take it or leave it forms.  

7. Pollution / environmental liability issues: Specific indemnification provisions for 
environmental or pollution claims are preferred.   

8. Specific insurance indemnity issues.  

A. What is an “insured contract”?  The commercial general liability insurance policy 
issued by the Insurance Services Office (ISO) excludes contractually assumed 
liability but makes an exception for “insured contracts”.  

B. Drafting Point:  The ISO policy form also provides that reasonable attorney's fees 
and litigation expenses are deemed to be damages if listed in the insured contract 
and attorneys’ fees and costs are alleged in the underlying complaint. 

1. Are omnibus parties protected under the ISO form?   

2. The belt and suspenders approach - Additional insured status.   

a) There are many available additional insured endorsements that 
we will review, and suggest that you work with your client’s 
insurance agent to determine available endorsements that meet 
contract requirements: 

1. CG 20 10 07 04  

2. CG 20 37 07 04  

3. CG 20 39 12 19. 

3. Primary and noncontributory coverage.  

4. Limitations.  Insurers have recently updated additional insured forms. 

a) Even if your Contractor’s policy contains higher limits of 
liability than your contract requires, they will NOT apply in 
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behalf of the Additional Insured or Indemnified Party 
(Indemnitee) unless it is required in the contract. 

b) Provisions limiting and restricting insurance coverage for the 
Additional Insured to ONLY the requirements in the written 
contract (or agreement) between the parties. 

5. Insured v. insured issues 

6. Certificates of Insurance 
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APPENDIX A 
 

June 1, 2018 

 

POTENTIAL ISSUES WITH AIA’S 2017  

CONSTRUCTION AGREEMENT INSURANCE EXHIBIT  
 

An Addendum is Likely Warranted 
in Almost Every Construction Agreement 

 

 
 

Fast Facts 

• AIA’s 2017 changes have made it somewhat easier to extract the insurance requirements of owners and 
contractors by making them part of an Exhibit to the General Conditions of the Contract for Construction, 
now referred to as AIA Document A101 – 2017 Exhibit A – Insurance and Bonds. 

• AIA Forms, including the most recent 2017, are not a panacea and need to be tailored to the needs of a 
client, whether it’s the owner or contractor. 

• Some of the sections of the AIA 2017 template may create unintended results such as the waiver of 
claims by the owner for loss of use of property for insured or uninsured losses, regardless of the cause. 

• A major concern in the 2017 AIA template is the absence of a reference to subcontractor’s coverages, 
conditions and requirements. 

• Many lawyers would not know the intricacies of coverage endorsements or options when negotiating 
contracts for owners or contractors.  It is often worthwhile to retain insurance counsel to assist in the 
process. 
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For many years, The American Institute for Architects (“AIA”) has developed and published standardized 
contract forms to achieve some consistency in construction agreements between owners and 
contractors.  This has also included the ever-changing area of insurance coverage and bonds.  These 
templates are used by many and usually are updated by AIA every ten years.  In the 2017 update, the 
AIA uses an Exhibit format to address insurance and bonds. 

The seven pages of the Insurance Exhibit are, overall, better designed and laid out than what you would 
find in nonstandard construction agreements, particularly as respects builder’s risk coverage issues.  
Nonetheless, some exposures are not clearly addressed.  Here are some comments which are 
particularly applicable to owners: 

1. Exhibit A’s insurance provisions are not to be read alone.  There remain insurance requirements 
and conditions in Section 11 of the AIA General Terms and Conditions including reference to 
notices of cancellation, the waiver by the owner of loss of use claims, and settlement of losses. 
 

2. Subcontractor coverages are not addressed.  Notably missing from the AIA Exhibit is the obligation 
of the contractor to assure that its subcontractors maintain coverage at least as broad as that 
required of the contractor including additional insured requirements in favor of the owner.   
 
Also, not addressed are any conditions under the contractor’s CGL policy that its subcontractors 
have certain limits and specific coverages.  For example, some CGL policies will require that the 
subcontractor indemnify the contractor and owner and include specific limits.  If they do not, a 
claim could under the contractor’s CGL could be excluded or a higher self-insured retention / 
deductible could apply.  It is important to attempt to negotiate such endorsements away or to 
limit it to the higher self-insured retention condition.  
 

3. There is no stated requirement that the contractor’s workers’ compensation policy include a 
waiver of subrogation.  This leaves the owner exposed to a subrogation claim by the contractor’s 
workers’ compensation carrier.  While the indemnity obligations of section 3.18 extend some 
protection to the contractor, the better risk management is to have a waiver of subrogation in 
the first place to block the claim. 
 

4. The Insurance Exhibit optional coverage requirement check-boxes are general in nature.  There 
are specific issues under each of those optional policies that need to be considered if such 
exposures exist.  
 

5. It is required under this Exhibit that the owner obtain the builder’s risk coverage and do so on an 
“all-risks” basis and that property coverage be maintained beyond the substantial completion of 
the job.  It is also required that the owner insure existing structures which most builder’s risk 
policies do not automatically include, unless endorsed.  In most cases.  the owner should avoid 
electing to have the contractor provide the builder’s risk policy. 
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6. Deductibles of the owner under builder’s risk and property insurance are stated as the 
responsibility of the owner.  Thus, if there is a $50,000 deductible on the builder’s risk policy, this 
is arguably not recoverable against a negligent contractor who caused the fire or other covered 
loss. 
 

7. Coinsurance penalties under property insurance are the stated responsibility of the owner.  These 
clauses should be negotiated from the policy(ies) where possible. 
 

8. There is no requirement that the contractor insure underground property or work under the 
builder’s risk or property insurance.  This should be kept in mind where such exposures exist such 
as on sewer projects. 
 

9. Flood and earthquake coverages are required of the owner.  These are not automatic under most 
builder’s risk or property insurance policies.  Moreover, where coverage is secured in these areas 
and there are sublimits, they must be listed under the cause of loss section of the AIA form.   
 

10. In the Section 11 general terms and conditions the owner waives all “rights of action” against the 
contractor and architect for loss of use of the property including consequential damages.  This is 
an issue in the event of any uninsured or underinsured loss.  What if the owner’s insurance for 
some reason does not pay? 
 

11. Cyber coverages are optional on the Exhibit.  However, the description is very vague and does not 
reference whether the “loss” to be covered is first or third party, involves penalties, etc.  If these 
exposures are apparent, they should be specifically addressed. 
 

12. Specific CGL exclusion prohibitions.  There is no prohibition against the contractor’s general policy 
excluding claims related to: 
 
• Scaffolding 
• Cranes 
• Structural wall modifications 
• Buildings more than a certain number of floors 

These exclusions should be carefully considered considering the work being done. 

13. There is no additional insured requirement in favor of the owner as to auto claims or pollution 
policies.  This should be addressed on a project by project basis. 
 

14. Where pollution coverage is required, there should be an amendment to the insured versus 
insured provision so that only claims of “named insured” v. “named insured” are excluded.  This 
would protect the owner in the event of a claim of pollution injury by a third party unrelated to 
the contractor. 
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15. There is no option to require that the contractor procure employment practices liability coverage.  
Consideration should be given to whether this is important.  However, even if coverage is secured, 
it is unlikely that it would cover the owner as an insured. 

 

CONCLUSION 

AIA’s 2017 modifications to the insurance requirements of contractors address some key issues but 
leave other exposures open-ended.  No template addresses all the issues for a specific project and that 
is precisely the point.  The problem is that many lawyers negotiating these contracts do not have the 
background to enable them to understand what coverages should be required.  It is often worth the 
time and resources to obtain an insurance expert to assist in the negotiating process.   

 

 

Michael S. Hale, J.D., CPCU, AAI is a principal with the insurance and risk management consulting firm Clairmont Advisors, LLC and 
the law firm of Hale & Hirn, PLC.  He is a licensed insurance agent in Michigan and has served as an expert witness in over 150 
agent errors and omissions / coverage cases since 2000.  He has earned the nationally recognized insurance certifications of 
Chartered Property Casualty Underwriter (CPCU) and Accredited Advisor in Insurance (AAI).  Hale has authored and spoken 
prolifically on these topics.  In 2017 he was recognized for his unique work as a Leader in the Law by Michigan Lawyer’s Weekly.  He 
can be reached at mhale@clairmont-advisors.com / 248-321-8941. 
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I. Indemnity 
 

A. Statutory prohibitions and limitations--Texas 
 

1. Construction anti-indemnity 
 

2. Oilfield 
 

3. Motor carrier 
 

4. These can shape the indemnity and how it is drafted in a 
given contract. An example is the mutual indemnity 
exception in the Oilfield Anti-Indemnity Act. 

 
B. Express, clear and unequivocal, etc—Fair Notice 

 
1. Actual knowledge and agreement 

 
2. Specific language for indemnity for own negligence 

 
3. Broad, all-encompassing language is insufficient 

 
4. Comparative indemnity 

 
5. Sole negligence excluded 

 
6. Vicarious only intended often 

 
7. Presentation—Conspicuousness 

 
a. Again, an actual knowledge exception 

 
b. Like UCC disclaimers, need contrasting type, font, 

etc. 
 



c. Reverse side agreements suspect 
  

d. Misleading headings and multiple topics paragraphs 
 

C. Causal connectors 
 

1. Arising out of 
 

2. resulting from, etc. 
 

D. Triggers 
 

1. Breach of contractual duties 
 

2. Something more than negligence 
 

E. Liability caps 
 

1. Tied to value of the contract work. 
 

2. Tied to available insurance and no more—preventing a 
gap. 

 
F. Warning 

 
Indemnity goes first. Or stated another way, it is first dollar 
coverage. No coordination or sharing with the indemnitor 
or its insurer. 

 
G. Limits of Indemnity Liability—Losing Your Policy Limits: 

INDEMNITY IS COVERED BY YOUR OWN INSURANCE. If 
you owe it, your full tower of available limits can be tapped. 
Only solution is to cap the indemnity liability. 

 



1. Example. Client protected by the workers compensation 
bar, but indemnity paid out for party client contracted with 
affects my client’s loss history and future insurance 
needs. 

 
II. Insurance Procurement 
 A. Types of coverage 
 
  1.  Basic 
 
   a. CGL 
 
   b.  Excess/Umbrella 
 
   c. Workers compensation 
 

d. Property insurance/builder’s risk/business 
interruption  

 
e. Other 
 
 (1) Professional liability (for construction) 
 

(2) Cyber (for leases involving computer and tech 
operations)  

 
 B. Limits 
 

1. Stating minimum limits could trigger provisions in 
insurance contracts setting the maximum limits of the 
insurance at the minimum limits of the agreement. 

 
2. Specifically state that you want all of the tower of 

coverage if that is what you want. 
 
3. The limits can be capped to protect your own tower of 

insurance. 
 
  



C. Additional insured 
 
  1. Be clear what coverages must provide AI coverage. 
 

2. If you are to be the additional insured, be specific about 
the policy form for AI that you want. Many have sole 
negligence exclusions. Some seek to limit coverage to 
only vicarious liability for the acts or omissions of the 
indemnitor. 

 
3. Primary/Non-contributory: As the indemnitee, you want to 

make sure the coverage is primary, non-contributory. The 
contract should spell out that this is required and then a 
promise is to be required of the party procuring the 
insurance to make sure that the policy affords such 
coverage. 

 
 D. Certificates/Proof 
 

1. Certificates are not insurance. As a result, I like to ask to 
see the actual policies to make sure the coverages are 
there.  

 
2. If you are procuring the coverage, share it with your agent 

to make sure you get what is required or that you can get 
what is required. 

 
3. I like to condition the policy form language with “or a 

commercially reasonable alternative.” 
 
4. A deemer clause is often used to make clear that once 

the certificates are provided, the other party is deemed to 
have accepted the coverages procured unless they have 
objected within a specific period of time. 

 
III. Waiver of Subrogation and Prospective Releases 
 

A. A waiver of subrogation is required to prevent the carrier from 
seeking recovery against the other party or others for damages 
otherwise covered by insurance. The trigger should be tied to 



the carrier’s position on whether something is covered or not. A 
waiver must be in the contract and also provided for in the 
insurance policy. 

 
B. Exculpatory clauses and future releases or waivers of liability: 

Releases of past and future conduct required compliance with 
the fair notice rules usually applicable to indemnity clauses. 
This would also appear to be true of a waiver of any liability, 
including a waiver of subrogation. 
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	B. Indemnification required of third parties
	The indemnification can also include parties such as employees, agents, representatives, owners, partners, directors, etc., and catch-all provisions frequently do not define these parties – i.e., who is an agent?  Who is a representative?

	5. Lease agreements
	A. Landlord indemnification: include “defend”.
	B. Tenant indemnification: Is it overbroad?  Will tenant ’s insurance provide compensation:
	C. Waivers of subrogation – are they mutual or one way?  Consistent with other terms?

	6. Indemnification in construction contracts: Issues with take it or leave it forms.
	7. Pollution / environmental liability issues: Specific indemnification provisions for environmental or pollution claims are preferred.
	8. Specific insurance indemnity issues.
	A. What is an “insured contract”?  The commercial general liability insurance policy issued by the Insurance Services Office (ISO) excludes contractually assumed liability but makes an exception for “insured contracts”.
	B. Drafting Point:  The ISO policy form also provides that reasonable attorney's fees and litigation expenses are deemed to be damages if listed in the insured contract and attorneys’ fees and costs are alleged in the underlying complaint.
	1. Are omnibus parties protected under the ISO form?
	2. The belt and suspenders approach - Additional insured status.
	a) There are many available additional insured endorsements that we will review, and suggest that you work with your client’s insurance agent to determine available endorsements that meet contract requirements:
	1. CG 20 10 07 04
	2. CG 20 37 07 04
	3. CG 20 39 12 19.
	3. Primary and noncontributory coverage.
	4. Limitations.  Insurers have recently updated additional insured forms.
	a) Even if your Contractor’s policy contains higher limits of liability than your contract requires, they will NOT apply in behalf of the Additional Insured or Indemnified Party (Indemnitee) unless it is required in the contract.
	b) Provisions limiting and restricting insurance coverage for the Additional Insured to ONLY the requirements in the written contract (or agreement) between the parties.
	5. Insured v. insured issues
	6. Certificates of Insurance



	Mike - Stafford Outline (005)
	I. Indemnity
	A. Statutory prohibitions and limitations--Texas
	1. Construction anti-indemnity
	2. Oilfield
	3. Motor carrier
	4. These can shape the indemnity and how it is drafted in a given contract. An example is the mutual indemnity exception in the Oilfield Anti-Indemnity Act.

	B. Express, clear and unequivocal, etc—Fair Notice
	1. Actual knowledge and agreement
	2. Specific language for indemnity for own negligence
	3. Broad, all-encompassing language is insufficient
	4. Comparative indemnity
	5. Sole negligence excluded
	6. Vicarious only intended often
	7. Presentation—Conspicuousness
	a. Again, an actual knowledge exception

	b. Like UCC disclaimers, need contrasting type, font, etc.
	c. Reverse side agreements suspect
	d. Misleading headings and multiple topics paragraphs

	C. Causal connectors
	1. Arising out of
	2. resulting from, etc.

	D. Triggers
	1. Breach of contractual duties
	2. Something more than negligence

	E. Liability caps
	1. Tied to value of the contract work.
	2. Tied to available insurance and no more—preventing a gap.

	F. Warning
	Indemnity goes first. Or stated another way, it is first dollar coverage. No coordination or sharing with the indemnitor or its insurer.

	G. Limits of Indemnity Liability—Losing Your Policy Limits: INDEMNITY IS COVERED BY YOUR OWN INSURANCE. If you owe it, your full tower of available limits can be tapped. Only solution is to cap the indemnity liability.
	1. Example. Client protected by the workers compensation bar, but indemnity paid out for party client contracted with affects my client’s loss history and future insurance needs.






