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This webinar will provide insight into insurance and 
indemnification provisions in real estate purchase and sale 
agreements, leases, and construction contracts.1 

1. Introduction:
A. What is an indemnification agreement?
B. Are there public policy considerations in drafting and

enforcing an indemnification agreement?

1 Please be reminded that nothing in this conversation is legal 
advice. All participants are reminded that this seminar discusses 
general topics that should not be applied to any specific set of 
facts or any negotiation without independent analysis and legal 
advice. 
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2. State laws governing indemnity varies widely. For
example:
A. New York.2 New York General Obligations Law 5-321

provides that agreements exempting lessors from
liability for negligence are void and unenforceable, but
certain exceptions apply.

2 The authors thank Joshua Bernstein, Esq. and Ashley Akap, Esq. of Akerman 
LLP’s New York office for their assistance. 
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B. California.3 Although public policy does not permit an
indemnity for a party’s gross negligence or willful
misconduct and frowns upon a party being indemnified
from its own negligent acts and omissions, exceptions
apply in commercial circumstances when an indemnity
affirmatively includes the negligence of the indemnified
party.

3 The authors thank William Ellis, Esq. of Akerman LLP’s Los Angeles office. 
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C. Michigan.  Michigan law allows indemnification in 

commercial leases, but significantly limits the scope of 
a residential tenant’s permitted indemnity leases.  4  
Michigan broadly defines construction agreements to 
include maintenance of a building.  Michigan is an 
“intermediate form” state which means that a party may 
receive indemnity except when the personal injury or 
property damage was caused by the indemnitee’s sole 
negligence.5  A potential indemnitor may not escape its 

 

4 MCL 554.633 (1)(e)[prohibiting exculpatory provisions except as to loss, 
damage or injury caused by fire or other casualty for which insurance is carried 
by the other party and MCL 554.633(1)(g)][prohibits contractual attorneys’ 
fees]. 
5 MCL 691.991. 
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indemnity obligations by asserting that its indemnitee 
was “solely negligence” simply because the indemnitee 
is the only defendant named in the underlying suit.6  An 
indemnification agreement would properly require 
notice to the indemnitor of underlying lawsuits which 
may invoke indemnification; without such an expressly 
requirement the indemnitee may have not be required to 
provide notice.7  It is also important to note that the 
Michigan Motor Carrier Act bars all contractual 
indemnity (even for intentional acts) in the context of 
motor carrier transportation agreements.8 

  
 

6 Lanzo Construction Co. v Wayne Steel Erectors, 477 Mich 854; 720 NW2d 754 
(2007). 
 
8 MCL 479.21 
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D. Florida.  Florida law looks to the seminal case of
University Shopping Center, Inc. v. Stewart,9 where the
Florida Supreme Court noted the general rule that the
negligence of the indemnitee is included only if the
indemnity is expressed in “clear and unequivocal
terms”.  The court held, in summary, that an indemnity
for “any and all claims” is not sufficient to cause the
indemnitor to indemnify the indemnitee for its
negligence

9 272 So.2d 507 (1973) 
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E. The Court also observed that the indemnitor’s liability
insurance policy will only respond to the extent of the
indemnitee’s liability.  In addition, Florida Statute
725.06 requires that any construction contract
indemnity between an owner and a construction or
design party.
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3. Sample Clauses.  Since insurance coverage will follow 
liability, a review of sample clauses may be helpful.  (These 
are excerpts from documents reviewed and in some 
instances prepared by the authors) (emphasis supplied). 
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A. Sample One:  
Tenant shall indemnify and save harmless Landlord and its 
agents against and from (a) any and all claims, including 
those arising from Landlord’s negligence, but not 
Landlord’s gross negligence or willful misconduct (i) 
arising from (x) the conduct or management of the Demised 
Premises or of any business therein, or (y) any work or 
thing whatsoever done, or any condition created or 
permitted to exist in or about the Demised Premises during 
the term of this Lease, or during the period of time, if any, 
prior to the commencement of the term hereof that Tenant 
may have been given access to the Demised Premises, or 
(ii) arising from any negligent or otherwise wrongful act or 
omission of Tenant or any of its subtenants or its or their 
employees, agents, or contractors; and (b) all costs, 
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expenses, and liabilities incurred in or in connection with 
each such claim or action or proceeding brought thereon.  
In case any action or proceeding be brought against 
Landlord, Tenant shall resist and defend such action or 
proceeding. 
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B. Sample Two:
Neither Landlord nor any agent or employee of Landlord 
shall be liable to Tenant for any injury or damage to Tenant 
or to any other person or for any damage to, or loss (by 
other person, irrespective of the cause of such injury, 
damage, or loss), unless caused by or due to the gross 
negligence or willful misconduct of Landlord, its agents, or 
employees without contributory negligence of Tenant, its 
agents or employees, subject to the comparative negligence 
doctrine.  
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Tenant shall indemnify and save harmless Landlord and its 
agents against and from (a) any and all claims (i) arising 
from (x) the conduct or management of the Demised 
Premises or of any business therein, or (y) any work or 
thing whatsoever done, or any condition created or 
permitted to exist (other than by Landlord for Landlord’s or 
Tenant’s account) in or about the Demised Premises during 
the term of this Lease, or during the period of time, if any, 
prior to the commencement of the term hereof that Tenant 
may have been given access to the Demised Premises, or 
(ii) arising from any negligent or otherwise wrongful act or 
omission of Tenant or any of its subtenants or its or their 
employees, agents, or contractors.  
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C. Sample Three.  
To the fullest extent permitted by law, the Contractor shall 
defend (through legal counsel selected and approved by 
Owner, such approval not to be unreasonably withheld), 
indemnify and hold harmless the Owner, its Lender (if 
any)…. Notwithstanding anything to the contrary, 
Contractor shall not be required to indemnify, defend or 
hold harmless the Indemnitees for the portion of any 
claims, damages, losses or expenses to the extent caused by 
the acts, omissions, negligence, or intentional misconduct 
of any of Indemnitees.   
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4. Commercial Purchase and Sale Agreements
A. Seller / Buyer indentification
The seller typically wants to be indemnified for post-
closing events while the purchaser may want to be 
indemnified for pre-closing events.  Contract language 
should be carefully drafted to track available liability 
insurance coverage for bodily injury and property damage. 
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B. Indemnification required of third parties
The indemnification can also include parties such as 
employees, agents, representatives, owners, partners, 
directors, etc., and catch-all provisions frequently do not 
define these parties – i.e., who is an agent?  Who is a 
representative?  
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5. Lease agreements
A. Landlord indemnification: include “defend”.
B. Tenant indemnification: Is it overbroad?  Will tenant ’s

insurance provide compensation:
C. Waivers of subrogation – are they mutual or one way?

Consistent with other terms?
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6. Indemnification in construction contracts: Issues with take 
it or leave it forms.  

7. Pollution / environmental liability issues: Specific 
indemnification provisions for environmental or pollution 
claims are preferred.   
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8. Specific insurance indemnity issues.  
A. What is an “insured contract”?  The commercial general 

liability insurance policy issued by the Insurance 
Services Office (ISO) excludes contractually assumed 
liability but makes an exception for “insured contracts”.  
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B. Drafting Point:  The ISO policy form also provides that
reasonable attorney's fees and litigation expenses are
deemed to be damages if listed in the insured contract
and attorneys’ fees and costs are alleged in the
underlying complaint.

1. Are omnibus parties protected under the ISO
form?
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2. The belt and suspenders approach - Additional
insured status.
a) There are many available additional insured

endorsements that we will review, and suggest
that you work with your client’s insurance
agent to determine available endorsements that
meet contract requirements:

1. CG 20 10 07 04
2. CG 20 37 07 04
3. CG 20 39 12 19.

3. Primary and noncontributory coverage.
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4. Limitations.  Insurers have recently updated 
additional insured forms. 
a) Even if your Contractor’s policy 

contains higher limits of liability than your 
contract requires, they will NOT apply in 
behalf of the Additional Insured or Indemnified 
Party (Indemnitee) unless it is required in the 
contract. 

b) Provisions limiting and restricting insurance 
coverage for the Additional Insured to ONLY 
the requirements in the written contract (or 
agreement) between the parties. 

5. Insured v. insured issues 
6. Certificates of Insurance 
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