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Allocation Means Different Things

• Intra-Policy Allocation
• Disputes concerning whether certain claims or damages are 

covered under individual policies.

• Inter-Policy Allocation
• Allocating loss between different types of insurance
• Allocating losses that occur over multiple years (“long-tail claims”).
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The Problem of Long-Tail Claims

• Since the 1960s, there has been an explosion of litigation involving latent 
injuries or damage due to certain products:

• Asbestos
• DES
• Lead Paint
• Silica Dust
• Polybutylene Plumbing Systems
• Construction Defects

• This trend accelerated in the 1980s with the advent of state and federal 
statutes imposing strict and retroactive liability for pollution arising out of the 
disposal of hazardous waste (e.g. Superfund).
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The Trigger of Coverage Controversy

• During the 1980s, litigation raged throughout the United 
States with respect to when the long-tail claims caused 
bodily injury or property damage and, thus, what years of 
coverage were triggered.

• Insurers generally argued for the date of diagnosis or 
discovery, while policyholders favored broader theories 
implicating multiple years of coverage.
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The Trigger of Coverage Rulings
• During the early 1980s, four different theories were adopted:

• Exposure (period of actual contact or inhalation)
• INA v. Forty-Eight Insulations, Inc., 633 F.2d 1212 (6th Cir. 1980), clarified, 657 F.2d 814 (6th 

1982)

• “Continuous” or “Triple Trigger” (first exposure, period in residence, 
diagnosis/discovery)

• Keene Corp. v. INA, 667 F.2d 1034 (D.C. Cir. 1981)

• Manifestation (date of diagnosis or discovery).
• Eagle-Picher Indus. v. Liberty Mut. Ins. Co., 682 F.2d 12 (1st Cir. 1982)

• “Injury in Fact” (whenever injury actually occurs)
• Am. Home Prods. v. Liberty Mut. Ins. Co., 565 F. Supp. 1485 (S.D.N.Y. 1983), modified, 748 F.2d 

760 (2d Cir. 1984)
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Battleground: “Actual Injury”

• By the 1990s, many cases discussed trigger of coverage by combining 
“injury in fact” with “triple trigger.”

• This “continuous injury in fact” approach triggers coverage in cases of 
progressive loss in all years from the date that injury first commences 
through the date that the injury ends or is discovered.

• Controversy has continued, however, with respect to when injuries 
actually occur in particular cases.
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The Emergence of Allocation Disputes

• The success of policyholders in persuading courts to adopt broad 
“trigger of coverage” theories raised issues of how to allocate the 
policyholder’s liability among triggered policy years.

• A “continuous actual injury” trigger often implicated decades of loss.

• How should loss be allocated among these years?
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The Allocation Wars:  1990s to the Present

• With many cases focusing on injury-in-fact or combined 
theories of “trigger of coverage” for long-tail claims, 
controversy broke out across the country with respect to 
how liability for these claims should be allocated.

• Policyholders favored an “all sums” approach that allowed them to 
pick and choose the years for which they wanted coverage.

• Insurers argued that long-tail losses must be pro-rated with each 
policy only covering loss in that year.
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What Policy Language Governs?

• Policyholders point to “all sums” policy language to support “all 
sums” allocation while insurers point to “during the policy period” 
language to support proration. Insurers and courts also argue that 
“fairness” supports pro-rata allocation. 

• State high courts have called proration a “fiction” and recognize it 
places burdens on courts and parties.

• Proration a “legal fiction.”  In re Viking Pump, 27 N.Y.3d 244, 261 (2016)
• “We recognize many complexities encumber” pro rata allocation.  Owens-

Illinois, Inc. v. United Ins. Co., 650 A.2d 974, 994-95 (N.J. 1994)
• Proration is judicially created and includes a variety of pro-rata “schemes” and 

“methods.”  State of Cal. v. Cont’l Ins. Co., 55 Cal. 4th 186, 199 (2012)
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“Time on the Risk” Pro-Ration

• As of 2021, a significant (but not overwhelming) majority of state 
and federal courts addressing the issue have rejected “all sums” 
in favor of some type of pro-ration of the policyholder’s liability.

• Most of the pro-insurer rulings apply a “time on the risk” 
approach wherein each insurer’s obligations are measured by its 
years of coverage as a percentage of the overall period of injury.

• A handful of courts have pro-rated in proportion to each insurer’s 
percentage of the total limits of coverage or engaged in fact-
based inquiries.

14



The Effect of “Time on the Risk” Pro-Ration

• Pro-rating loss within the entire period of time that injury or 
damage continued or progressed creates a disconnect 
between the underlying loss and the insurance that is 
available to cover it.

• If there are gaps in coverage where loss occurred but no 
insurance is available (i.e.,  “orphan shares”), must the 
policyholder “self-insure” or are these gaps re-allocated to 
the insurers?
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Sources of “Orphan Shares”

• Gaps for which insureds bear responsibility
• Failure to buy or renew insurance
• Failure to keep records of old policies.
• Purchasing policies with inadequately low limits.

• Gaps that insureds didn’t cause
• Insurer insolvencies
• Decisions by the insurance industry to add “absolute” exclusions
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The Theory of “Unavailability” Proposed

• Owens-Illinois, Inc. v. United Ins. Co., 650 A.2d 974 (N.J. 1994)
• The New Jersey Supreme Court rejected both “all sums” and “time on 

the risk” but declared that, as a matter of public policy, incentives 
should exist to encourage insureds to buy liability insurance:

• “A fair method of allocation appears to be one that is related to both 
the time on the risk and the degree of risk assumed. When periods of 
no insurance reflect a decision by an actor to assume or retain a risk, as 
opposed to periods when coverage for a risk is not available, to expect 
the risk-bearer to share in the allocation is reasonable.”

• See also Stonewall Ins. Co. v. Asbestos Claims Mgt. Corp., 73 F.3d 
1178, 1204 (2d Cir. 1995), modified, 85 F.3d 49 (2d Cir. 1996) 
(concluding asbestos coverage unavailable after 1985)
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The Theory of “Unavailability” Disputed

• In Boston Gas Co. v. Century Indem. Co. 454 Mass. 337 
(2009), the Supreme Judicial Court of Massachusetts 
rejected Owens-Illinois, declaring that: 

• “We decline to adopt such an unavailability exception because to 
do so would contravene the limitation of coverage in the Century 
policies to liability attributable to property damage during the 
policy periods… This would not be equitable to insurers if the 
insured purchased coverage for only a few years where there was 
protracted damage.” 
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The Theory of “Unavailability” Disputed
• KeySpan East Corp. v. Munich Reinsurance Corp., 31 N.Y.3d 51 (2018), 

was decided following the New York Court of Appeals ruling in In re 
Viking Pump, 27 N.Y.3d 244 (2016) adopting “all sums” language in 
light of non-cumulation language in the subject policy:

• Cases recognizing "unavailability" exception have generally done so on public-
policy grounds, whereas rationale for pro rata allocation was based on policy 
provisions limiting coverage to loss occurring “during the policy period.”

• “The unavailability rule is inconsistent with the contract language that 
provides the foundation for the pro rata approach — namely, the ‘during the 
policy period’ limitation — and that to allocate risk to the insurer for years 
outside the policy period would be to ignore the very premise underlying pro 
rata allocation. Indeed, such an approach could, once a policy is triggered, 
impose liability in perpetuity (or retroactively to periods prior to coverage) on 
an insurer who issued insurance coverage for only a limited number of years, 
thereby eviscerating much of the distinction between pro rata and all sums 
allocation.”
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Bradford Oil Co. v Stonington Ins. Co.,
54 A.3d 983 (Vt. 2011)

• State of Vermont sued on behalf of a gas station, challenging trial 
court’s ruling that insurer only owed 4/27 of clean up costs.

• Vermont Supreme Court had earlier adopted “time on the risk”
• Court refused to excuse insured from paying “orphan shares”:

• “We conclude that the reason for the absence of effective 
insurance is not determinative. The rationale for the allocation of 
orphan shares in Owens-Illinois may be consistent with its overall 
allocation methodology, but it is not consistent with a pure time-
on-the-risk methodology. Moreover, we do not want to adopt a 
methodology that rewards inaction, failure to obtain appropriate 
coverage, or failure to keep track of insurance policies.” 
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Crossmann Communities of N. Carolina, Inc. v 
Harleysville Mut. Ins. Co., 717 S.E.2d 589 (S.C. 2011) 

• South Carolina Supreme Court declined to adopt “unavailability” 
exception in a construction-defect coverage case

• “Some courts have created an ‘unavailability’ exception to the ‘time on risk’ 
rule and therefore altered the default formula to exclude years during which 
coverage was either not offered by the insurance industry or not offered to 
the particular policyholder. See Boston Gas Co., 910 N.E.2d at 315 & n. 41 
(citing cases). Alterations of this kind would exceed the trial court's authority, 
as the effect is to shift losses from one policy period to another in order to 
create coverage where none was purchased. As observed in Boston Gas, an 
unavailability exception ‘effectively provides insurance where insurers made 
the calculated decision not to assume risk and not to accept premiums.’”
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AAA Disposal Sys., Inc. v Aetna Cas. & Sur. Co., 
821 N.E.2d 1278 (Ill. App. Ct. 2005)

• Illinois Appellate Court declined to shift 1985-88 orphan shares to 
insurer in this environmental coverage dispute.

• “It would be unfair to allocate the damage occurring during the uninsured 
period to an insurer that did not agree to provide coverage during that time… 
Because the policy periods contained in the . . . insurance policies do not 
include the years plaintiffs went uninsured, we fail to understand why [the 
insurer] should have to bear the costs from that period.”

• “We understand that insurance coverage was not available for the period at 
issue, but intervenors cannot shift responsibility for the uninsured years to 
[the insurer]."
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The Theory of 
“Unavailability” Revived?

Will Recent Legal Developments Give 
New Life To The Doctrine of “Unavailability”?
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New Jersey Reaffirms Owens-Illinois

• The New Jersey Supreme Court rejected insurer arguments for “an equitable 
exception” on unavailability :  While Owens-Illinois committed to “revisit” the 
doctrine, Cont’l Ins. Co. v. Honeywell did “not present a compelling vehicle.”  234 
N.J. 23, 66-67 (2018).

• “The record in this appeal, carefully addressed by the trial court, indisputably 
demonstrates when insurance became unavailable in the marketplace” for 
asbestos risks,” and none of the claims at issue arose after insurance became 
unavailable. Id. at 67.

• “This case simply does not present facts on which to consider abandoning the 
unavailability exception, let alone whether to create a novel equitable exception 
to that exception that would retroactively deprive parties of paid-for insurance 
coverage.” Id.
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“Unavailability” Breaks Out Of New Jersey!

• After years of being mainly confined to New Jersey courts, 
“unavailability” has recently been adopted in two states that 
have in the past adopted “time on the risk” basis based on 
policy wordings and without regard to Owens-Illinois type 
public-policy considerations:

• R.T. Vanderbilt Co. v. Hartford Acc. & Indem. Co., 171 Conn. App. 
61, 156 A.3d 539 (2017), aff’d, 333 Conn. 343 (2019).

• Rossello v. Zurich Am. Ins. Co., 226 A.3d 444 (Md. 2020).
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CONNECTICUT:   R.T. Vanderbilt v. Hartford (2017)
• Connecticut Court of Appeals embraced Owens-Illinois in this 

asbestos coverage dispute, ruling that insured was not liable for 
orphan shares attributable to years after 1986 that had absolute 
pollution exclusions.

• Responsibility should be assigned to insurers since they, unlike the 
insured, have some ability to manage the exposures presented by 
dormant liabilities with respect to an emerging long-tail risk.

• Further, the Court of Appeals declined to declare an equitable 
exception to this exception for insureds who continue to sell a 
product after its dangerous propensities become known and 
insurance coverage becomes unavailable.  

• Summarily affirmed on this issue by CT Supreme Court in 2019. 26



Court’s Rationale for R.T. Vanderbilt

1. Assigning responsibility to insurers maximizes the resources 
available to pay the claims faced the insured and other defendants.

2. Assigning losses to insurers creates an incentive for insurers “to 
identify and investigate previously unknown risks associated with 
various materials and lines of business…”

3. Exception for “unavailability” bests comports with the reasonable 
expectations of the insured and the fact that “insurance” requires 
the transfer of risk.

4. Insurers have a better ability to manage risk by pooling or spreading 
it and either pricing it accordingly or refusing to write new policies.
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MARYLAND:  Rossello v. Zurich 

• Maryland Court of Appeals affirmed lower court’s conclusion that 
asbestos claims against drywall installer should be allocated on a 
“time on the risk” but not for years after 1985 when policies 
contained asbestos exclusions:

• “An insured who elects not to carry liability insurance for a period of time, 
either by electing to be self-insured, or by purchasing a policy which 
withholds coverage pursuant to a particular exclusion . . . will be liable for the 
prorated share that corresponds to periods of self-insurance or no coverage.”  

• Zurich had only appealed on the “time on the risk” issue and chose 
not to raise the “unavailability” issue before the high court.
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Restatement of Law, Liability Insurance (2019)

• Section 41 of ALI Insurance Restatement adopted “time on the risk” 
for long-tail claims after initially endorsing “all sums” approach.

• After R.T. Vanderbilt, the ALI Reporters initially endorsed 
“unavailability” in Comment h. to Section 41 but later compromised.

• Final text of Comment h. merely observes that courts adopting pro 
rata approach are “evenly split” on the issue.
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How Will “Unavailability” Be 
Proven In Future Cases

Courts have yet to consider the scope of proof problems that 
may give rise to a second tier of legal disputes in cases 
adopting “unavailability” as an exception to pro rata allocation.

--Who has the burden of proof?
--What does “unavailability” mean?
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Who Will Have The Burden of Proving That 
Insurance Was Unavailable?

• Insurers have argued that these disputes relate to the insuring 
agreement for which the insured has the burden.

• Insureds argue that terms that have exclusionary effect must be 
proved by insurance companies.

• Courts have reached conflicts conclusions on this issue.
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New Jersey Assigns Burden To Insurer

• Chemical Leaman Tank Lines v. Aetna Cas. Ins. & Sur. Co., 177 F.3d 
210, 231 (3d Cir. 1999) (interpreting New Jersey law to hold that "the 
insurers should bear the burden of proving that insurance coverage 
was available")

• Champion Dyeing & Finishing Co. v. Centennial Ins. Co., 355 N.J. Super. 
262, 271–73 (N.J. Super. Ct. App. Div. 2002) (holding that insurer 
failed to meet its burden to show that "insurance could have been 
purchased that covered the precise risk that manifested, not simply 
that EIL insurance covering undefined risks was available“).
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Vermont Assigns Burden To Insured

• Bradford Oil Co. v Stonington Ins. Co., 54 A.3d 983, 992 (Vt. 2011)
• “Assignment of the burden of proof, particularly in insurance coverage 

cases, must often be based on practical considerations… The State's 
theory of burden allocation in this case would leave Stonington proving 
a negative — that Bradford did not intend to self-insure — during 
periods without effective insurance, including the absence of policies 
and the failure to obtain complete coverage. While it might have been 
appropriate to hold that Stonington must prove that insurance with 
pollution coverage was available from some source, as cases in 
the Owens-Illinois line held, we do not believe it would be appropriate 
to make the insurer disprove other reasons why effective insurance was 
not present.”
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What Does It Mean For Insurance 
To Be Unavailable?

• Is insurance available if the insurer can show that some carriers were still 
writing CGL policies after 1985 that lacked asbestos exclusions? 

• Is insurance “unavailable” because it becomes more limited or expensive 
than was previously the case (and how would one measure such strictures?)?  

• Did insurance for pollution liabilities become “unavailable” after 1985, 
notwithstanding the fact that numerous courts have refused to enforce 
“absolute” pollution exclusions? 

• Was pollution insurance “unavailable” given that alternative risk products 
existed such as Environmental Impairment Liability and Pollution Legal 
Liability insurance policies)?

• Are captive or self-insured programs “available” insurance?
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Continental Cas Co. v. Indian Head Industries, Inc.,
2016 WL 7321362 (6th Cir. Dec. 16, 2016)
• Sixth Circuit held in this Michigan case that insured had failed to 

prove that it could not have purchased insurance policies without 
asbestos exclusions after 1987

• “Indian Head has only asserted that asbestos-related coverage was no longer 
available to it after Continental added asbestos exclusions to its policies. We 
find this insufficient. Continental has pointed to instances where asbestos-
related coverage continued to be available to companies until at least 2001. 
See John Crane, Inc. v. Admiral Ins. Co., 991 N.E.2d 474, 478 (Ill. App. Ct. 2013) 
(noting the insured had asbestos coverage through 2001). Based on this 
information, Indian Head has failed to show that asbestos-related coverage 
from any insurer was unavailable after 1987. The district court, therefore, did 
not err in allocating to Indian Head its share of damages incurred after 1987.”
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Olin Corp. v. INA, 986 F. Supp. 841 (S.D.N.Y. 1997), 
aff’d, 221 F.3d 307 (2d Cir. 2000)
• U.S. District Court ruled that pollution coverage was not “unavailable” 

after 1985 because Olin could have purchased EIL insurance even 
after CGL policies contained absolute pollution exclusions.

• On appeal, the U.S. Court of Appeals for the Second Circuit agreed:
• “If coverage under one type of policy becomes unavailable by exclusion, and 

the insurance customer can but does not buy the excluded coverage 
separately or in another policy type, it follows that the customer has opted to 
self-insure.” 
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QUESTIONS?
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