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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please complete 
the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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What is an Insurance Broker?
An individual or business “who procures insurance and acts as a 
middleman between the insured and the insurer, who 
solicits insurance business from the public under no employment 
from any special company and who, having secured an order, places 
the insurance with the company selected by the insured, or in the 
absence of any selection by the insured, with a company he selects 
himself.”

Skaperdas v. Country Cas. Ins. Co., 2015 WL 117021 (Ill. 2015). 
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What is an Insurance Broker?
• For statute of limitations purposes, an insurance broker may 

be considered a “professional.”
• Rhode Island Gen. Laws 1956, § 9-1-14.1. Limitation on 

malpractice actions: “[A]n action for . . . insurance or real 
estate agent or broker malpractice shall be commenced 
within three (3) years from the time of the occurrence of the 
incident that gave rise to the action.”
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What is an Insurance Broker?
Or not…

Under New York law, for purposes of calculating the 
applicable statute of limitations, insurance agents and brokers 
are not “professionals” so the limitations period under CPLR 
§214(6) does not apply.

Chase Sci. Research v. NIA Grp., 96 N.Y.2d 20 (2001).
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Other Statute of Limitations Considerations

When does the statute of limitat ions begin to accrue?
Some courts have held that it  accrues when the broker fails to procure the 
proper coverage. See, e.g., One Beacon Ins. v. Terra Firma Constr. Mgmt. & Gen. 
Contracting, 2004 WL 369273 (S.D.N.Y. Feb. 26, 2004) (holding that the 
statute of limitations barred the negligence claim against an insurance broker 
because such a claim “accrues when the wrongdoing occurs and not when the 
wrongdoing is discovered” and the “latest possible date of wrongdoing … was 
the date that the First [insurance] Policy was procured.”).
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But other courts have held that it  accrues when the plaintiff suffers the loss 
or when the insurer denies coverage because a claim cannot accrue until an 
injury is sustained. See, e.g., Pulte Grp. v. Frank Crystal & Co., 2012 WL 
1372158 (S.D.N.Y. April 18, 2012) (“In the specific context of a claim for the 
negligent failure of an insurance broker to procure the coverage sought by 
its client,” the cause of action accrues only when an injury is sustained, 
which here “occurs when the carrier disclaims liability.”).

Other Statute of Limitations Considerations 
(cont’d)
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An Insurance Broker is Not Your Attorney

• Rhodes v. AIG Domestic Claims, Inc., 20 Mass. L. Rptr. 491 (Mass. Super. 
2006) (holding that defendant's disclosure of otherwise  privileged information to 
defendant’s insurance broker waived the  privilege).

• Sony Computer Entertainment America, Inc. v. Great American Ins. Co., 229 F.R.D. 632 
(N.D. Cal. 2005) (attorney-client privilege waived under California law because 
client failed to establish that disclosures in the presence of insurance broker were 
reasonably necessary for his consultation with counsel).
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Theories of Liability
Breach of Contract
“Under New York law, a party who has engaged a person to act as 
an insurance broker to procure adequate insurance is entitled to 
recover damages from the broker [under a breach of contract theory] 
if the policy obtained does not cover a loss for which the broker 
contracted to provide insurance, and the insurance company refuses 
to cover the loss” 

Bruckmann, Rosser, Sherrill & Co. v Marsh USA Inc., 885 N.Y.S.2d 276 
(1st Dept. 2009).
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Theories of Liability

But also tort…

Moreover, “[a]n insurance agent or broker can be held liable in 
negligence if he or she fails to exercise due care in an insurance 
brokerage transaction. Thus, a plaintiff may seek to hold a 
defendant broker liable under a theory of either negligence 
or breach of contract.”  Id. 
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Theories of Liability

And to oral promises…

Saunders v. Cariss, 224 Cal. App. 3d 905 (1990) 
(a breach of contract cause of action arises where the agent 
or broker breaches an oral agreement to obtain insurance as 
requested by the client).
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The Broker’s Duties/Responsibilities
• “Insurance agents have a common-law duty to obtain requested coverage for their 

clients within a reasonable time or inform the client of the inability to do so.” 
American Bldg. Supply Corp. v. Petrocelli Group, Inc., 19 N.Y.3d 730 (2012)

• “When engaged by a member of the public to obtain insurance, the law holds 
[an insurance broker] to the exercise of good faith and reasonable skill, care and 
diligence in the execution of the commission. He is expected to possess 
reasonable knowledge of the types of policies, their different terms, and the 
coverage available in the area in which his principle seeks to be protected.”  Rider 
v. Lynch, 42 N.J. 465 (1964).
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Advising, Guiding and Directing

• “Insurance agents have a common-law duty to obtain 
requested coverage for their clients within a reasonable 
time or inform the client of the inability to do so.” 
American Bldg. Supply Corp. v. Petrocelli Group, Inc., 19 
N.Y.3d 730 (2012) (citing Murphy v. Kuhn, 90 N.Y.2d 
266, 270 (1997)). 
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Exceptions: The “Special Relationship”
• In New York, there is but one limitation—absent a special relationship, brokers “have no 

continuing duty to advise, guide or direct a client to obtain additional coverage.” Id.

• The existence of a special relationship forms a separate and distinct theory of liability 
against a broker who fails to procure proper insurance coverage. 

• “Where a special relationship develops between the broker and client, . . . that broker 
may be liable, even in the absence of a specific request, for failing to advise or direct 
the client to obtain additional coverage.” Voss v. Netherlands Ins. Co., 22 N.Y.3d 728 
(2014).  

• Question for the fact finder:  Was “there was some interaction regarding a question of 
coverage, with the insured relying on the expertise of the agent.” Id. (citing Murphy v. 
Kuhn).
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Exceptions

• Did the broker hold itself out as an expert?

• A broker that assumes additional duties, by holding 
itself out as having expertise in the insurance being 
sought by the insured “may be liable to the insured for 
losses which resulted as a breach of that special duty.”  
189 Cal. App. 3d 950 (1987).
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Thank You

Jeffrey L. Schulman, Partner

jschulman@pasichllp.com
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WHICH KIND OF
INSURANCE “PRODUCER”?

Is the producer an AGENT or a BROKER? 

An AGENT acts on behalf of the insurance carrier.

A BROKER generally acts on behalf of the applicant.  But 
brokers can have “dual capacity,” sometimes acting for 
the applicant, sometimes acting for the insurance carrier.

19
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“AGENT” OR “BROKER”?

• Title matters little.  Depends on facts.
• Did the producer have authority to bind the insurer?
• Did the producer have an “appointment” to transact 

business for that particular carrier?  For which lines 
of insurance?

• Was the producer a “managing general agent” for 
the carrier?

• Is there a written agreement between the producer 
and the carrier?  What does it say?
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WHY DOES IT MATTER?

An agent’s actions are binding on the carrier.  
The carrier can be held responsible for actions 
by its agent.

Actions by a broker do not bind the carrier.  The 
carrier is not responsible for a broker’s actions 
unless the broker was acting for the carrier in a 
particular aspect of the transaction.
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THE BROKER’S PRIMARY DUTY

An insurance broker’s primary duty is to use 
“reasonable care, diligence, and judgment in 
procuring the insurance requested by an insured.”  

See, e.g., Pacific Rim Mechanical Contractors, Inc. v. 
Aon Risk Ins. Servs. West, Inc. (2012) 203 Cal.App.4th

1278, 1283.
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WHAT IS THE ORDINARY
STANDARD OF CARE?

Here’s the standard of care, according to one agent/broker expert:

• An agent/broker should have the skills and knowledge of an 
ordinary agent/broker.

• An agent/broker should be able to procure the coverage the 
applicant requests or tell the applicant that the agent/broker 
cannot or could not procure the requested coverage.

• An agent/broker should be able to accurately explain the coverage 
and the contract.

• An agent/broker should reach a clear agreement with the applicant 
about the scope of services to be provided.

23

https://mlcplclaw.com/


WHAT IS THE ORDINARY
STANDARD OF CARE?

Here’s the standard of care, according to another agent/broker 
expert:

The standard of care for an insurance producer is to ascertain and 
understand the insurance needs of the client and give the client the 
same good insurance advice that the producer would give 
himself/herself.  This standard of care recognizes that the insurance 
producer is a high-information professional giving advice to a low-
insurance consumer about a complex financial and contractual 
transaction.
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IN GENERAL, AGENTS & BROKERS . . .

• Agents/Brokers have no duty to recommend appropriate 
coverages.

• Agents/Brokers have no duty to recommend the 
appropriate amount of coverage.

• Agents/Brokers have no duty to notify the insured of 
policy cancellation.

• Agents/Brokers have no duty to investigate a carrier’s 
financial condition.

• Agents/Brokers have no duty to notify policyholder of 
insurer insolvency.
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WHAT IF THE AGENT/BROKER FAILED TO PROVIDE CRITICAL 
INFORMATION THAT THE APPLICANT NEEDED TO DETERMINE 

APPROPRIATE COVERAGE AND APPROPRIATE AMOUNT OF COVERAGE?

• What if the broker fails to advise the applicant 
about critical coverages that are readily available 
in the marketplace (e.g., pandemic coverage, off-
site power loss, etc.)?

• What about technical requirements, such as co-
insurance?
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HOW TO ESTABLISH THE
EXISTENCE OF A “SPECIAL RELATIONSHIP” ( . . . or at least something 

more than the minimal duties the law typically  imposes)

• Course of dealing (the longer, the better)
• Communications (especially e-mails) between the broker and the 

applicant/policyholder
• The marketing materials that the  broker provided the applicant
• Broker’s website (if applicant viewed and relied)
• On-line courses (Insurance Journal, Insurance Institute of America)
• The licensing test for insurance producers in that state and the 

materials that applicants review for these licensing exams
• The circumstances of initial contact
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CAUSATION

• The policyholder must be able to prove . . .
• that the appropriate coverage was available in 

the marketplace, and
• at a price the policyholder could afford.
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FRIENDLY ADVICE

RETAIN AN EXPERT EARLY,
AS SOON AS YOU CAN
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RECOVERABLE DAMAGES:
ALL DAMAGES PROXIMATELY CAUSED
BY THE AGENT/BROKER’S NEGLIGENCE

• Defense costs in a third-party action

• Costs of settling a third-party action

• Judgment (but not a stipulated judgment) against the insured in a 
third-party action

• Attorney fees and expenses in coverage litigation with the 
insurance carrier (Third Eye Blind, Inc. v. Near North Entertainment 
Ins. Services, LLC (2005) 127 Cal.App.4th 1311, 1325)
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AFFIRMATIVE DEFENSE:
POLICYHOLDER FAILED TO READ THE POLICY

What if the policyholder failed to read the policy?

Generally, the applicant/policyholder may rely on the broker’s 
representations regarding coverage without independently 
verifying the accuracy of these representations by examining the 
relevant policy provisions.   See, e.g., Clement v. Smith (1993) 16 
Cal.App.4th 39, 45.

But . . . What about comparative negligence?

31

https://mlcplclaw.com/


AFFIRMATIVE DEFENSE:
FAILURE TO PROVIDE NECESSARY INFORMATION

Did the application ask for the information?  

If yes, the information is presumed to be material to 
the risk.  

If not, how could the applicant possibly know what 
information to provide?
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Thank You

Michael L. Cohen

cohen@mlcplclaw.com
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