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Jurisdictional Treatment 
of Insurability: 
Its Complicated
The cases defy easy categorization, but it appears that: 19 states 
generally permit coverage of punitive damages; 8 states would permit 
coverage of punitive damages for grossly negligent conduct, but not for 
more serious conduct; 11 states would permit coverage of punitive 
damages for vicariously-assessed liability, but not directly-assessed 
liability; 7 states generally prohibit an insured from indemnifying 
himself against punitive damages; and the remainder have silent, 
unclear, or otherwise inapplicable law. States may fall into more 
than one category. 

Fairfield Ins. Co. v. Stephens Martin Paving, L.P., 246 S.W.3d 653, 
688 (Tex. 2008)
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 Starting Point: Always the policy itself.  Does it 
expressly provide coverage?  Expressly preclude it?  
Silent?

 Policy language will govern, so long as it does not 
violate or conflict with the applicable state law.

 Common and statutory law may apply.
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Jurisdictional Treatment of Insurability

Punitive damages are generally 
insurable.

Punitive damages are generally 
uninsurable.

Punitive damages for vicarious liability 
are insurable.

Insurability is determined by basis of 
the punitive damages.
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Punitive Damages Insurable

 Appears to be majority rule—insurable                      
unless prohibited by policy or statute.

 Arizona:  Predicated on basis that the insurer 
should honor its contract for which it collected 
premium. Price v. Hartford Accident & Indem. 
Co., 502 P.2d 522, 524 (Ariz. 1972).

 Delaware: Public policy does not prohibit 
coverage for punitive damages. Whalen v. On 
Deck Inc., 514 A.2d 1072, 1074 (Del. 1986).
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Punitive Damages Insurable
 Georgia:  Legislature’s expressed policy is in                           

favor of coverage for legal liability.  Greenwood Cemetery, 
Inc. v. Travelers Indem. Co., 232 S.E.2d 910, 913 (Ga. 1977).

 Idaho:  Public policy to compensate victims overrides 
deterrence and punishment. Abbie Uriguen Oldsmobile 
Buick v. U.S. Fire Ins. Co., 511 P.2d 783 (Idaho 1973).

 Maryland: Public policy difficult to define, and inability to 
obtain future coverage is a deterrent. First Nat. Bank of St. 
Mary’s v. Fid. & Deposit Co., 389 A.2d 359, 367 (Md. 1978).

 North Carolina:  N.C.G.S. 58-41-50(a) states that “with 
respect to liability insurance policy forms, an insurer may 
exclude or limit coverage for punitive damages awarded 
against its insured.”  See also Mazza v. Medical Mut. Ins. Co., 
319 S.E.2d 217, 220 (N.C. 1984).
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Punitive Damages Uninsurable
 California:  Generally uninsurable as matter of public 

policy. Carter v. EnterCom Sacramento, LLC, 219 
Cal.App.4th 337, 352 (Cal. Ct. App. 2013).  

 Colorado:  Insurance would defeat legal                               
and social purpose of punitive damages.                       
Universal Indemnity Insurance Co. v.                                
Tenery, 96 Colo. 10, 39 P.2d 776 (1934);                                   
see also Ace American Insurance Company                                       
v. Dish Network, LLC, 883 F.3d 881, 890                              
(10th Cir. 2018)).

 Florida: Generally, cannot insure against punitive damages 
for one’s own misconduct. U.S. Concrete Pipe Co. v. Bould, 
437 So. 2d 1061 (Fla. 1983).

 Illinois:  No coverage is consistent “with the function and 
nature of punitive damages.” Beaver v. Country Mut. Ins. 
Co., 420 N.E.2d 1058, 1060 (Ill. App. Ct. 1981).
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Punitive Damages Uninsurable

 New York:  Unambiguous policy               
against coverage for punitives. Zurich              
Ins. Co. v. Shearson Lehman Hutton,             
Inc., 84 N.Y.2d 309, 319 (1994). 

 Pennsylvania: Generally uninsurable for 
direct liability. Aetna Cas. and Sur. Co. v. Roe, 
437 Pa. Super. 414, 425 (Sup. Ct. Pa. 1994). 

 Utah: By statute, no insurer may insure 
against punitive damages. Utah Code Ann. §
31A-20- 101(4) (2010).
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Insurability for      
Vicarious Liability

 Pennsylvania and Florida: Both generally prohibit 
coverage for punitive damages but will permit coverage 
where the insured did not authorize or participate in the act.  
United States Concrete Pipe Co. v. Bould, 437 So. 2d 1061, 
1064 (Fla. 1983); Butterfield v. Giuntoli, 670 A.2d 646, 655 
(Pa. Super. 1995).

 New York: No exception for vicarious liability because 
“imposition of vicarious punitive damages can significantly 
advance the deterrence goal by motivating an employer 
adequately to supervise its employees . . . ”  Zurich Ins. Co. v. 
Shearson Lehman Hutton, Inc., 84 N.Y.2d 309, 320-21 
(1994).

 Utah:  Statutory prohibition.
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Insurability Determined 
on Basis of Award

 California: Generally uninsurable,                        
but if punitive damages award is made in another 
jurisdiction, court will consider whether basis of the 
award would have resulted in a punitive damages 
award under CA law (clear and convincing evidence 
of oppression, fraud, or malice).  If not, then 
insurable. Continental Cas. Co. v. Fibreboard 
Corp., 762 F. Supp. 1368, 1372 (N.D. Cal. 1991), 
affirmed 953 F.2d 1386 (9th Cir. 1992), cert. 
granted and judgment vacated for consideration of 
mootness 506 U.S. 948 (1992).
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Insurability Determined 
on Basis of Award

 New York: Public policy generally prohibits 
coverage and there is no coverage for punitive 
damages.  But, there may be coverage if punitive 
damages are awarded in another state where the 
required level of culpability does not meet standard 
in NY (conscious disregard                                            
or conduct so reckless to                                                
amount to such). Zurich                                         Ins. 
Co. v. Shearson                                                     
Lehman Hutton, Inc.,                                              84 
84 N.Y.2d 309, 317 (1994).
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Uncertainty Remains

 Texas: Legislative prohibitions in some contexts                                              
(health care providers and some public entities), cases                                    
holding public policy bars in UM/UIM cases, and Supreme Court                       
has held no public policy in workers’ compensation case involving gross 
negligence. Fairfield Ins. Co. v. Stephens Martin Paving, LP, 246 S.W.3d 
653, 656-57 (Tex. 2008)

 Noted: “Extreme circumstances may prompt a different analysis. The 
touchstone is freedom of contract, but strong public policies may compel a 
serious analysis into whether court may legitimately bar contracts of 
insurance for extreme and avoidable conduct that causes injury . . . .”

 Vicarious Liability:  In dicta, the Court stated “’[t]he considerations may 
weigh differently when the insured is a corporation or business that must 
pay exemplary damages for the conduct of one or more of its employees.”

 Subsequent courts have found such “extreme circumstances” to be present. 
American Int’l Specialty Lines Ins. Co. v. Res-Care, Inc., 529 F.3d 649, 
663-64 (5th Cir. 2008); Minter v. Great American Insurance Co. of New 
York, 394 Fed. App’x 47, 50 (5th Cir. 2010).
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Uncertainty Remains
 Ohio:  Public policy has traditionally                                               

disfavored coverage. Casey v. Calhoun,                                                         
531 N.E.2d 1348, 1350 (Ohio Ct. App. 1987).

 But coverage permitted for punitive                                                             
damages awarded pursuant to statute                                                              
without finding of malice or ill will.  The Corinthian v. Hartford 
Fire Ins. Co., 143 Ohio.App.3d 392 (2001). 

 No cases expressly addressing vicarious liability.
 Ohio Rev. Code § 3937.182:  Prohibits coverage for punitive 

damages, but may not apply beyond automobile or motor vehicle 
policies.  See, The Corinthian at 396 (noting no indication in 
statute that applies to professional liability insurance).

 Attorneys’ Fees Awards:  When awarded as result of punitive 
damages, covered by policy.  Neal-Pettit v. Lahman 928 N.E.2d 421 
(Ohio 2010).
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The Bottom Line

•Complicated question that, in many jurisdictions, 
has not been definitively answered in all potential 
circumstances.

•Choice of law will often be absolutely critical to the 
analysis.

•Understand the rationales in your jurisdiction to 
present the best arguments.
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“Reasonable” Settlement Offers
Bad Faith Failure to Settle Claims

Insurers generally don’t have to factor punitive damages into 
settlement offer if not covered by the policy or applicable law.

But, an insurer generally does have to consider uninsured 
risks (i.e., an excess or uncovered judgment)

Must not place its interests above its insureds.

As a practical matter, best an insured can do is to set up the bad 
faith case and emphasize compensatory damages.

Insurers can clearly articulate position and make decisions on 
compensatory damages that aren’t subject to scrutiny.
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Questions?
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