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Background

Social Media and Games team co-leader
Blockchain Technology and Digital Currency team 
leader

• 35 years of experience focused on all aspects of intellectual 
property, internet and technology law, including patent, 
trademark, copyright, trade secret and open source

• Heavy focus on interactive entertainment (games, AR, VR, 
fantasy sports, esports) blockchain, crypto currency, crypto 
games and  online gambling

• Advise clients on offensive and defensive IP strategies, 
licensing and technology transactions and agreements, 
regulatory issues and technology litigation, especially ones 
driven by new business models and/or disruptive technology

J.D., Georgetown University 
Law Center, 1988
B.E., Electrical Engineering 
(Physics minor), Manhattan 
College, 1984
Former U.S. Patent Examiner
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Augmented Reality

Virtual Reality

Mixed Reality 

Diminished Reality
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Overview
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AR Device Formats

Webcam 

Glasses

Mobile
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Augmented Displays
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Diminished Reality – Ad Deletion 

Virtual ads removed or substituted for "real" 
advertisements without the consent of the owner of 
the physical location (billboards, buildings, 
stadiums, etc.)

Ad-Killing App 
Replaces Times 
Square Signage 
With Art
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Copyright Basics

 original works of authorship

 fixed in any tangible medium of 
expression now known or later 
developed,
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Copyrights

 A work is “fixed” in a tangible medium of 
expression when its embodiment in a copy or 
phonorecord, by or under the authority of the 
author, is sufficiently permanent or stable to 
permit it to be perceived, reproduced, or 
otherwise communicated for a period of more 
than transitory duration.

 A work consisting of sounds, images, or both, 
that are being transmitted, is “fixed” for 
purposes of this title if a fixation of the work 
is being made simultaneously with its 
transmission.
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Copyright Protection for AR/VR

 VR – mostly creative content (developer 
generated)

 AR – mostly real world view augmented with 
data, images, etc. (user generated)

 Fixed?

 Original?
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Copyright Protection for AR/VR

 Protects creative expression – not  any idea, procedure, 
process, system, method of operation, concept, principle, 
or discovery, regardless of the form in which it is 
described, explained, illustrated, or embodied in such 
work.

Examples of Protectable Aspects of AR/VR
 Software/game code
 Creative elements – UI “creative elements” 
 Characters
 Display elements 
 Virtual items
 Maps
 Aspects of databases and compilations of data (e.g., 

selection, arrangement and presentation of data)
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Derivative Works

A “derivative work” is a work based 
upon one or more preexisting works, 
such as a translation, musical 
arrangement, dramatization, 
fictionalization, motion picture 
version, sound recording, art 
reproduction, abridgment, 
condensation, or any other form in 
which a work may be recast, 
transformed, or adapted. 

A work consisting of editorial 
revisions, annotations, 
elaborations, or other 
modifications which, as a whole, 
represent an original work of 
authorship, is a “derivative work”.

https://vrscout.com/news/artists-ar-takeover-museum-of-modern-art/
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Are Buildings subject to copyright?

Works of authorship include 
architectural works
17 U.S. Code § 102 (a)(8)

An “architectural work” is the design of a 
building as embodied in any tangible 
medium of expression, including a 
building, architectural plans, or drawings. 
The work includes the overall form as well 
as the arrangement and composition of 
spaces and elements in the design, but 
does not include individual standard 
features.

Copyright Claims in Architectural Works
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Are Buildings subject to copyright?

The term “building” means structures that are 
habitable by humans and intended to be both 
permanent and stationary, such as houses and 
office buildings and other permanent and 
stationary structures designed for human 
occupancy, including, but not limited to, churches, 
museums, gazebos, and garden pavilions. 

18



Are Buildings subject to copyright?

The following building designs can be considered 
for registration:

 Designs created on or after December 1, 1990

 Designs that were created in unpublished plans 
or drawings but not constructed as of December 
1, 1990, but were constructed before January 1, 
2003

19



Are Buildings subject to copyright?

Ineligible Building Designs cannot be registered:

 Designs that were constructed, or whose plans or drawings 
were published, before December 1, 1990

 Designs that were unconstructed and created in 
unpublished plans or drawings on December 1, 1990, and 
were not constructed on or before December 31, 2002

 Structures other than buildings, such as bridges, 
cloverleafs, dams, walkways, tents, recreational vehicles, 
mobile homes, and boats

 Standard configurations of spaces and individual standard 
features, such as windows, doors, and other staple building 
components, as well as functional elements whose design 
or placement is dictated by utilitarian concerns
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Famous Structures
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Famous Structures

 Eiffel Tower constructed in 1923 in public 
domain 

 Lights were not installed on the Eiffel Tower until 
1985 - Eiffel Tower with lights on still copyright 
protected

 Photographing or videotaping the Eiffel Tower at 
night is barred
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Nintendo v. Elcon, 564 F. Supp. 937 (E.D. Mich. 1982)

Copyright Infringement
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• Functional Aspects not protectable by copyright

• Consider patents

Copyright Infringement?
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Patents

Utility Patents

Hardware

Software

Content generation 
and display

Interactive content

Other new 
functionality

Design Patents

U.S Patent 8,275,590
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Copyrights in Dance Moves?

 To “display” a work means to 
show a copy of it, either 
directly or by means of a film, 
slide, television image, or any 
other device or process or, in 
the case of a motion picture 
or other audiovisual work, to 
show individual images 
nonsequentially.

 To “perform” a work means to 
recite, render, play, dance, or 
act it, either directly or by 
means of any device or 
process or, in the case of a 
motion picture or other 
audiovisual work, to show its 
images in any sequence or to 
make the sounds 
accompanying it audible.

VR project A History of Cuban Dance
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Emotes

The Floss Carlton

Copyright Dance Moves?
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Copyrighting Dance Moves?

Complaint alleges: Epic creates emotes by 
copying and coding dances and movements 
directly from popular videos, movies, and 
television shows without consent… by coding still 
frames of the source material.

Copyright Office: “individual movements or dance 
steps by themselves are not copyrightable”
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1st Amendment and Copyright

 First Amendment protects freedom of expression

 Copyright law regulates expression 

 “Fair use” doctrine designed to create a check 
on “regulation” of expressive speech
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Fair Use

 Affirmative defense  

 fair use “for purposes such as criticism, comment, news reporting, 
teaching (including multiple copies for classroom use), scholarship, 
or research, is not an infringement of copyright.” 17 U.S.C. 107 

 four non-exclusive factors: 

(1) the purpose and character of the use, including whether such 
use is of a commercial nature or is for nonprofit educational 
purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to 
the copyrighted work as a whole; 

(4) the effect on the potential market for or value of the copyrighted 
work. 
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Fair Use

courts focus heavily on:

 whether the work is “transformative” (first factor) 
– does work add new material or a new critical 
perspective to the original; and

 whether there exists a traditional licensing 
market for the copyrighted work (fourth factor)
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Thank You

Questions?

Visit our blog, Law of the Level, for updates on 
these and other digital media issues. 

Jim Gatto

1.202.747.1945

jgatto@sheppardmullin.com 
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Kimberly Culp
Director

Carr McClellan P.C.

Ways to Connect:
In the Office:

kculp@carr-mcclellan.com
650-696-2509

On Twitter:  @culpk
On LinkedIn:
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TRADEMARK
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TRADEMARK 101

Any person who shall, without the consent of the registrant--
(a) use in commerce any reproduction, counterfeit, copy, or colorable 
imitation of a registered mark in connection with the sale, offering for 
sale, distribution, or advertising of any goods or services on or in 
connection with which such use is likely to cause confusion, or to 
cause mistake, or to deceive; or
(b) reproduce, counterfeit, copy, or colorably imitate a registered 
mark and apply such reproduction, counterfeit, copy, or colorable 
imitation to labels, signs, prints, packages, wrappers, receptacles or 
advertisements intended to be used in commerce upon or in 
connection with the sale, offering for sale, distribution, or advertising 
of goods or services on or in connection with which such use is likely 
to cause confusion, or to cause mistake, or to deceive,

shall be liable in a civil action by the registrant for the 
remedies hereinafter provided.
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AUGMENTING MARKS
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Sherwood 48 Assocs. v. Sony Corp.
213 F. Supp. 2d 376 (S.D.N.Y. 2002)
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E.S.S. Entertainment v. Rock Star Videos
547 F. 3d 1095 (9th Cir. 2008)
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FUTURE CONCEPT
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KEYWORD ADVERTISING
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VIRTUAL REALITY:  SENSORY MARKS
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LANHAM ACT BONUS
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TRADE DRESS 101

A plaintiff asserting a claim for infringement of trade dress 
must plead and prove three basic elements:
(1) plaintiff owns a protectable trade dress in a clearly articulated 
design or combination of elements that is either inherently 
distinctive or has acquired distinctiveness through secondary 
meaning.
(2) the accused mark or trade dress creates a likelihood of 
confusion as to source, or as to sponsorship, affiliation or 
connection.
(3) if the trade dress is not registered, the plaintiff must prove that 
the trade dress is not functional. If the trade dress is registered, the 
registration is presumptive evidence of non-functionality and the 
burden of showing functionality is on the accused defendant.
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TRADE DRESS
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GRAPHICAL USER INTERFACE
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UNFAIR COMPETITION
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Alexia Bedat, Associate
Klaris Law PLLC

alexia.bedat@klarislaw.com

LinkedIn: Alexia Bedat

Twitter: @alexiabedat



RIGHT OF PUBLICITY
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What is the Right of Publicity? 
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Jordan v. Jewel Food Stores, Inc., No. 10-c-340 (N.D. Ill. Mar. 12, 2015)
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White v. Samsung Electronics America, Inc., 971 F.2d 1395 (9th Cir. 1992)
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 Arizona
 California
 Florida
 Hawaii
 Illinois
 Indiana
 Kentucky
 Massachusetts
 Nebraska
 Nevada
 New York 
 Ohio 
 Oklahoma
 Pennsylvania
 Rhode Island
 Tennessee
 Texas
 Utah
 Virginia
 Washington
 Wisconsin © RightofPublicity.com
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Produced by MacInnes Scott Produced by Loom.ai
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Thank you

Questions?

www.klarislaw.com

alexia.bedat@klarislaw.com

LinkedIn: Alexia Bedat

Twitter: @alexiabedat
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Hypothetical 

Imagine a museum creates an AR app that enables visitors 
to take a virtual tour of the museum and as they bring a 
work of art into view, a celebrity character pops into view 
and provides info on the art work. 

Imagine too that a user can interact with the art to annotate 
it, morph it or otherwise “enhance” it and through the app 
either live stream it or grab a screen shot and send a copy 
to her friends. 

Lastly, imagine that the app sends a screen shot to the 
museum store where you can print a framed picture or 
have a tee shirt printed on demand with the screen shot of 
your “enhanced” version of the art. 

Any legal issues with this?
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Hypotheticals

Shopping rewards app partners with major retail brands to 
drive consumers to the brands’ stores.  Shopping app creates 
an augmented reality version of the app that augments the 
brand clients’ trademarks in fun ways to engage consumers. 
To draw consumers’ attention to certain products, the app 
also augments the trademarks found on physical products 
offered for sale within the clients’ stores. 

A store shelf product is labeled with trademark X. However, a 
digitally generated image shown through AR, developed by 
competitor, has replaced that sign with trademark Y. 
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Right of Publicity:  Hypotheticals 
Hypothetical

• A science museum approaches you to develop an 
AR app that features Bill Nye The Science Guy as 
your own personal museum tour guide. By pointing 
your phone at a target marker, an AR miniature Bill 
Nye pops up and tells you about the different 
installments in the exhibition. Do you have any 
concerns about using Bill Nye’s 
appearance/likeness? 
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Right of Publicity:  Hypotheticals 
Hypothetical

• An app developer wants you to create an AR 
tourism app, showing augmented animations of 
famous individuals who lived in Greenwich Village 
(NYC) in the 1970s. By pointing their phone at a 
brownstone, users would see writers, painters, 
singers and other celebrities exiting the building or 
sitting on the stoop, while a narrator would explain 
how living in Greenwich Village in the 1970’s 
impacted the individual’s life and work. Do you have 
any right of publicity concerns? 
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Hypothetical

• A VR experience allows users to have a cup of tea 
with deceased celebrities while also selecting a 
celebrity avatar to represent yourself. What issues 
might arise? 

• A VR experience places you in a front row seat of a 
fashion show in real time, allowing you to alter you 
view between the cat-walk or the A-list celebrities 
sitting next to you. What issues might arise? 
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