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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLY
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What does a brand strive to accomplish in a deal with an 
influencer, and what does the influencer care about?

– Brand: visibility, product/service education, status, and money

– Influencer: visibility, credibility in a certain category, status, 
authenticity, and money

THE INFLUENCER/BRAND RELATIONSHIP
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INFLUENCER AGREEMENTS

What are some of the highly negotiated deal terms?

– Deliverables - Personal Services v. IP
– Usage/Licensing
– Approvals & Creative Control
– Exclusivity
– Termination Rights 
– Money
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OWNERSHIP

Each party wants to maintain ownership of their IP.

Sample language: Influencer shall own all right, title and interest in and to any 
Content. Brand and Influencer shall own all right, title, and interest in and to 
their respective names, logos, and other trademarks (collectively, the “Marks”).  
Influencer shall only use Brand’s Marks in connection with Influencer’s provision 
of Services, and all use of such Marks by Influencer shall inure to the benefit of 
their respective owners. 
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LICENSES/USAGE TERM

Once ownership is determined, a license is negotiated which includes the 
Usage Term.

• Sample Content and Usage Term language: 
– Influencer hereby grants Brand the worldwide, royalty-free right and license to reproduce, 

distribute, minimally and immaterially edit (proposed material edits to e.g., Content caption, 
must be approved by Influencer) and otherwise use the Content on Brand’s owned and 
operated digital properties provided credit is given to the Influencer with every use (“License”), 
for a period of one (1) year from the first publication of each Content by Influencer (“Usage 
Term”). 

– The parties acknowledge that the Content may remain on Brand’s owned and operated digital 
accounts in perpetuity after the Usage Term solely in an archival fashion. 

– Influencer shall not at any time, whether during the Usage Term or thereafter, license Content 
to any third party for any other commercial purpose without Brand’s prior approval.

• Sample Likeness language: During the Usage Term and solely in connection with the Content, 
Influencer hereby grants Brand the non-exclusive, worldwide, royalty-free right and license to use 
Influencer’s name, image, likeness, title, social media handles, on-camera performances, voice, and 
statements (“Likeness”), solely as embodied in the Content, in accordance with the License. 
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ADDITIONAL LICENSES

Usage (Licensing) Rights

– Boosting & Dark Posts
– Programmatic/Display Ads
– Retailer O&O Channels
– OTT/streaming
– Retailer sites
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APPROVAL/CREATIVE CONTROL

Approval over the creative brief, Content, rounds of edits and reshoots, and posting 
date.

Sample language: 
‒ Brand shall have the right to approve all Content prior to publication to ensure compliance with the 

SOW. If at any time Brand reasonably believes that a Content is, or will be, non-compliant with the 
SOW, or does not align with Brand’s brand or image, Influencer shall use best efforts to remove 
such Content within one (1) business day of its receipt of written request by Brand. 

– Brand shall provide Influencer with a Campaign brief, and Brand and Influencer shall work together 
to finalize a mutually approved creative treatment setting forth Influencer’s planned execution of 
the Content (“Treatment”). Influencer may withhold Services until the Treatment is mutually 
approved by the parties. 

– Content shall not contain any nudity, sexually explicit content, alcohol, illicit drugs, or weapons. 
Influencer must comply with all SOW and Influencer Guidelines, and the Treatment for each 
Content in advance of content creation. 

– All Content must be submitted to Brand for approval prior to going live. Brand reserves the right to 
request one (1) consolidated round of reasonable edits to Content if it/they do not reflect the SOW 
and/or Treatment, and/or the terms of this Agreement described herein. 

– If delays in approval alter the posting schedule outlined in the SOW, such Content shall be deemed 
completed, and Brand and Influencer shall reasonably agree upon a revised posting schedule. If 
Influencer follows the Treatment and SOW, Influencer has a right to refrain from any requested 
reshoots, but shall accommodate reasonable requests from Brand to perform certain immaterial 
edits (i.e. copy edits to the Content). 
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EXCLUSIVITY

Exclusivity can include category, competitor and posting time restrictions.

Sample language: Influencer will not render any services similar to the Services 
provided on the Campaign, and/or grant any rights similar to those granted 
herein, for the period of time set forth in the SOW (“Restrictive Period”) with 
respect to the products or services of Brand’s competitors, as specified in the 
SOW (“Competitors”) unless otherwise approved in writing by Brand. 
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Termination, kill fees, and breach.
• Sample termination for convenience language: Brand may terminate this Agreement in whole 

or in part at any time upon written notice. In the case of any such termination, Brand will pay 
Influencer: (i) all sums due for Content delivered to Brand and Services rendered prior to 
such termination in accordance with the SOW, Influencer Guidelines, and the Treatment; (ii) 
any travel costs and out of pocket expenses that have been pre-approved by Brand and 
actually incurred by Influencer; and (iii) any production costs incurred by the Influencer, as 
demonstrated by adequate documentation. 

• Sample kill fee language: If there is no Restrictive Period, or if the Restrictive Period is ten 
(10) consecutive days or less, then upon termination for convenience, Brand shall pay 
Influencer an additional sum of 30% of the balance of the Fee that Influencer would have 
earned but for the termination. If the Restrictive Period is equal to or greater than ten (10) 
consecutive days before and/or after publication of the Content, then upon termination for 
convenience, Brand shall pay Influencer an additional sum of 50% of the balance of the Fee 
that the Influencer would have earned but for the termination. For the avoidance of doubt 
the foregoing sum shall be in addition to any amounts due to Influencer under subsection (a).   

• Sample termination for breach language: If Brand terminates this Agreement for Influencer’s 
breach, which breach, if capable of cure, is not cured within five (5) business days of notice 
from Brand.
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Morals Clause

– Sample language: Brand shall have the right to terminate this 
Agreement immediately in the event that Influencer makes any 
statements or commits any acts or omissions making Brand, in 
Brand’s sole opinion, the subject of public disrepute, contempt, 
or scandal that affects the reputations of Brand or Influencer.

– Should this provision be mutual?
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Recent developments affecting contracting and 
negotiations

– Talent union membership/Brand union signatory status

– Reserved rights (e.g., NFTs)

– Considerations for a down economy
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UNION EFFECTS ON 
INFLUENCER MARKETING

• Type of content
– More like traditional “commercial”?

• Type of talent
– Talent is a member of SAG/AFTRA?

• Type of brand
– Brand is a signatory to collective bargaining agreement 

(SAG/AFTRA Commercials Contract)?
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UNION EFFECTS ON 
INFLUENCER MARKETING

How does union membership/signatory status affect these 
deals?

– Ownership
– Usage
– Paperwork
– Cost
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BLOCKCHAIN EFFECTS ON 
INFLUENCER MARKETING

How has blockchain affected these deals?

– Content Creation
• Digital asset 
• Ownership of digital asset vs underlying asset

– Contracting
• Regulatory landscape
• Reserved Rights (e.g., “all rights not granted herein are expressly 

reserved including, without limitation, in connection with the 
exploitation of the work as a digital asset on the blockchain”)

• Use of third party marketplace (e.g. OpenSea)
• Transparency on payment 
• Secondary market sales
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DOWNTOWN ECONOMY EFFECTS ON 
INFLUENCER MARKETING

• How has the fear of a recession affected these deals?

– Termination for convenience
– Termination for poor performance
– Kill fees
– Deal value
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QUESTIONS?
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(781) 697-2293
aschreyer@morse.law

(213) 629-6097
eheisler@nixonpeabody.com

Ellie Heisler Amanda Schreyer
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