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This presentation has been provided for informational purposes only and is not intended and should not 
be construed to constitute legal advice. Please consult your attorneys in connection with any fact-specific 
situation under federal, state, and/or local laws that may impose additional obligations on you and your 
company. 

Zoom can be used to record webinars/briefings.

By participating in this webinar/briefing, you agree that your communications may be monitored or 
recorded at any time during the webinar/briefing. 

Attorney Advertising. 

Disclaimer
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1. Basic Framework
i. General Overview

ii. Independent Contractors vs. Employees

iii. Independent Contractor Tests

2. Independent contractor misclassification litigation trends 
i. Common recoveries by plaintiffs: overtime pay; loss of retirement contributions, insurance, or stock options; punitive damages; attorney fees

ii. Notable judgments and settlements

iii. Recent case law

iv. Recent state-level legislative action regarding independent contractor misclassification

3. Litigation and settlement strategies 
i. Individual, collective, or class action?

ii. Class certification strategies

iii. Multidistrict litigation considerations

iv. Attorney fee awards

4. Best practices to limit liability and minimize future claims 
i. Audit, Reclassify, Restructure, Compensate
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Overview of Legal Framework

Businesses are subject to 
federal, state, and local laws, 
which vary and are often 
inconsistent.

The tests used to determine 
independent contractor status 
vary by jurisdiction and by 
statute

The risks associated with 
engaging independent 
contractors are greater in some 
jurisdictions than others.

Generally, most exposure from independent contractor misclassification stems from wage and hour litigation (including 
class and collective actions) and government audits (including exposure to unemployment insurance tax assessments)

• Control
• Integration / usual course of 

business
• Entrepreneurial activity
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Independent Contractors
What is an Independent Contractor

Generally, an independent contractor is a worker who:

1. Offers their services to the public for a fee.

2. Is not economically dependent on any single company.

3. Is not an employee.

More specifically, an independent contractor typically:

1. Charges a fee for their services (as noted above).

2. Is engaged only for the term required to perform a specified service or task.

3. Retains control over the method and manner of work.

4. Retains economic independence and is free to offer their services to more than one company.

5. Is responsible for paying their own income, social security, and Medicare taxes.

6. Is not covered by most federal, state, or local laws designed to protect employees.
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Independent Contractors
Cont’d

An independent contractor typically does not:

1. Receive company-sponsored benefits, such 
as paid vacation, health insurance, or 
retirement benefits.

2. Perform the same work as the company’s 
employees.

3. Have the “indicia” of an employee, such as 
company uniforms, name badges, or 
business cards.



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com 12

Independent Contractor vs. Employee
Differences

An employee, by comparison, is subject to significant oversight and control by the company and:

1. Is paid wages and receives company-sponsored benefits.

2. Is employed for a continuous period and performs whatever tasks the company requires.

3. Generally pays their income, social security, and Medicare taxes through the amounts their employer 
is obligated to withhold from their wages.

4. Is economically dependent on the employer.

5. Is protected by applicable federal, state, and local employment laws.
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Tests for Independent 
Contractor Status



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com 14

 There is no single test to determine independent contractor status for all purposes.

 The various tests include:

• The Economic Realities Test.

• The Control Test.

• Common law and other federal law tests.

• State law tests.

 Employers should familiarize themselves with the different federal and state tests that may apply.

Tests for Independent Contractor Status
No One Size Fits All
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Independent contractor 
misclassification litigation 
trends 
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 Employees in misclassification cases typically allege that their employer improperly classified them as 
exempt or as non-employees and failed to compensate them correctly as a result.

 Up until recently, an employer's burden in misclassification cases had been more difficult because of a 
longstanding principle that FLSA exemptions be construed narrowly against the employers asserting 
them.

 The US Supreme Court explicitly rejected the narrow construction rule in 2018. Under Encino 
Motorcars, LLC v. Navarro, courts are to give exemptions "a fair reading" rather than a narrow 
interpretation. Encino Motorcars, 138 S. Ct. 1134 (2018)

Misclassification Litigation
General Overview
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The penalties for misclassification can be serious. If a company misclassifies an 
employee as an independent contractor, it must ensure compliance going forward and 
may be liable for:

1. Back wages and overtime pay. 

2. Employee benefits, including stock options, retirement benefits, and health plan coverage (or the 
value of those benefits).

3. Disability payments and workers' compensation.

4. Tax and insurance obligations.

5. Liquidated damages.

6. Civil monetary penalties.

Consequences of Misclassification
Common Recoveries By Plaintiffs
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Employment Law Compliance

Improperly classifying an employee as an independent contractor could lead to claims 
for:

1. Unpaid overtime compensation and reimbursement of work-related expenses.

2. Reasonable accommodation and return to work benefits under the ADA and its state equivalents.

3. Leaves of absence under the FMLA and its state equivalents.

4. Plant closure and mass layoff notice and penalties under WARN and its state equivalents.

5. Discrimination under Title VII, ADEA, and other federal, state, and local anti-discrimination laws.
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The Affordable Care Act

Misclassification of employees as independent 
contractors directly impacts both:

1. A company's compliance obligations under the ACA.

2. Its exposure to related penalties.
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Tax and Insurance Obligations

The tax and insurance liabilities for misclassification are significant and can include:

1. Years of unpaid federal, state, and local income tax withholdings.

2. Social security and Medicare contributions.

3. Workers' compensation and unemployment insurance premiums, including federal unemployment 
taxes.

4. Interest and penalties.
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Industries particularly susceptible to regulatory enforcement for independent contractor 
misclassification include:                                            
 Construction.

 Transportation and trucking.

 Cable companies.

 Custodial services.

 Landscaping and nurseries.

 Security services.

 Nursing.

Targets of Enforcement and Litigation

 Child care.

 Home health care.

 Internet services.

 Restaurant and catering services.

 Staffing services.

 Hotels and motels.

 Oil and gas.

 On-demand or gig economy companies.
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Settled:

1.  $100 million – Class action settlement approved for wage & hour claims of truck drivers asserting 
misclassification as independent contractors. Drivers claimed they were deprived of proper wages and 
reimbursement of expenses.

2.  $8.3 million – Distributors for a manufacturer settled their misclassification case in 2020. The 
manufacturer previously settled similar lawsuits in 2019 for $9 million and in 2016 for $9 million in other 
jurisdictions and announced a settlement in a similar case in other jurisdictions for a proposed $13.25 
million in 2020.

3.  $28 million – Proposed settlement for drivers alleged to have been improperly classified as 
independent contractors.

Proposed:

4.  $1.2 million – Proposed settlement for drilling consultants who claimed they were misclassified.

5.  $2.4 million – Proposed settlement for delivery drivers claiming misclassification as independent 
contractors

Notable Cases & Settlements
2020 Settlements -Drivers in the spotlight
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1. Home Health Care – A motion to dismiss, or in the alternative, to compel arbitration by franchisor for 
claims of misclassification of caregivers was denied by a federal court. Court instead ordered litigation 
of claims where the agreement entered into by caregivers lacked clarity as to who was covered and 
found the arbitration agreement to be unenforceable.

2. Health Care – Health care company’s motion to dismiss a proposed collective class action brought by 
therapists classified as independent contractors denied in federal court.

3. E-Commerce – Class action filed claiming employees were initially classified as employees for two 
years and subsequently reclassified as independent contractors without a change in job duties or title. 
Case initially filed in state court but employer successfully removed to federal court. 

4. Oil and Gas – Court denied employer’s request to reconsider conditional certification of class of 
manual laborers alleging misclassification as independent contractors.

Notable Cases & Settlements
Cases 
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Federal, State and Local 
Updates
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 On January 6, 2021, the U.S. Department of Labor released its 
much-anticipated Final Rule for distinguishing independent 
contractors from employees under the Fair Labor Standards Act 
(“FLSA”) which was set to be effective March 8, 2021.

 Due to the Biden Administration’s regulatory freeze, it remains 
to be seen whether the rule will go into effect. Biden’s Press 
Secretary has indicated this rule may be reconsidered. 

 The Final Rule focuses on two “core factors” that bear on a 
worker’s economic independence:
I. the nature and degree of the individual’s control over the work; 

and

II. the individual’s opportunity for profit or loss. The proposed rule 
states that these two factors are the “most probative” to the 
analysis

Federal Updates
Final Independent Contractor Rule
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 On September 8, 2020, a federal district court 
struck down the U.S. Department of Labor’s 
(“DOL”) Final Rule on joint employer liability

 The court concluded that the Rule violated the 
Administrative Procedure Act (“APA”) by 
impermissibly narrowing the definition of joint 
employment under the Fair Labor Standards Act 
(“FLSA”), departing from the DOL’s prior 
interpretations on joint employment without 
adequate explanation, and otherwise being 
arbitrary and capricious.

Federal Law Updates
Joint Employer Case Law



Litigation and settlement 
strategies

Looking Ahead
Elections and the potential 
impact of the incoming 
administration

Notable state/local-level 
legislative action pertaining to 
independent contractor 
classification

27
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The Department of Labor in the Biden Administration

• Employee versus independent contractor status
• Policy goal: fewer independent contractors and more employees

• Potential legislative action to adopt the “ABC Test” used in 
California and a few other states

• More likely: regulations or subregulatory guidance narrowing  
the circumstances in which an individual can be an independent 
contractor

• Joint employment
• Policy goal: more employers viewed as jointly and severally  

liable for wages

• DOL will probably abandon the appeal of the district court ruling 
striking most of the joint employment regulation issued in 2020

• A new rule may well take its place along the lines of the joint 
employment policy from the Obama years, focusing on potential 
rather than exercised control, as well as requiring total 
dissociation to avoid liability
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 State independent contractor tests can impose a more narrow definition than the federal equivalent.

 The most common state test is the ABC Test.

 The ABC Test presumes an employment relationship unless the company shows that:

• (A) The worker has been and will continue to be free from control or direction over the performance of their 
work.

• (B) The work is either outside of the normal course of business for the company requesting the work or 
performed outside of any of that company's places of business.

• (C) The worker is customarily engaged in an independently established trade, occupation, profession, or 
business.

Independent Contractor Misclassification
State Law Tests
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High-Risk Jurisdictions
State-Level Independent Contractor Tests

California, Illinois, 
Massachusetts, 
New Jersey, New 
York, Oregon, 
Pennsylvania, and 
Washington

Stricter independent 
contractor tests than the 
federal FLSA test

Aggressive government 
agencies

Employee-friendly laws 

Frequent class action 
litigation



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com 31

 In 2019, New York legislators attempted to pass the 
“Dependent Worker Act” to provide gig economy workers 
with certain rights previously available only to employees.

 In January 2020, Governor Cuomo’s budget proposal called 
for a task force to study the gig economy. 

 Citing the COVID-19 pandemic and related budget shortfall, 
Cuomo indicated in a March press conference that he did 
not think the gig economy task force would be part of the 
2020 budget. As expected, no provisions for a gig economy 
task force were included in the budget released in April of 
2020 . 

 The state may nevertheless revisit this issue in 2021. 

Recent Developments: State Law
New York
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Recent Developments: State Law
California - AB 5 Update

CALIFORNIA

AB 5 Update: On September 4, 
2020, Governor Gavin Newsom 
signed AB 2257, exempting the 
following professions from the 
purview of AB5:

•Fine artists
•Freelance writers
•Still photographers
•Photojournalists
•Freelance editors
•Newspaper cartoonists
•Translators
•Copy Editors
•Producers
•Cartographers
•Youth Sports Coaches
•Landscape Architects
•Professional Foresters
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Recent Developments: State Law
California – Prop. 22

Passed via Ballot in 
the 2020 Election 
cycle, certain “app-
based” transportation 
and delivery drivers 
will now qualify as 
independent 
contractors under 
California law, so long 
as various conditions 
are met, including:

a. The network company does not unilaterally prescribe specific 
dates, times of day, or a minimum number of hours during 
which the app-based driver must be logged into the network 
company’s application or platform;

b. The network company does not require the app-based driver to 
accept any specific rideshare service or delivery service 
request as a condition of maintaining access to the network 
company’s application;

c. The network company does not restrict the app-based driver 
from performing rideshare services or delivery services through 
other network companies except during engaged time; and

d. The network company does not restrict the app-based driver 
from working in any other lawful occupation or business.

Covered drivers would also be entitled to various benefits, including 120 
percent of the minimum wage, 30 cents per mile for fuel, and vehicle wear and 
tear, health care stipends, occupational accident insurance, automobile 
insurance, and protection against discrimination and sexual harassment.

California 
Proposition 

22



Recent Developments: State Law

Several states, including Arizona, 
Kentucky, Indiana, Iowa, and Texas, 
have adopted simplified “marketplace 
contractor” tests pursuant to which 
certain workers who provide services 
to customers through an online 
platform cannot be considered 
“employees” for various purposes 
under state law.

In Texas, “marketplace contractors” cannot be considered 
employees for unemployment insurance purposes if all of the 
following conditions are met:

• All (or substantially all) of the fees are paid on a per-job or per-transaction basis
• The marketplace platform does not unilaterally set hours during which the worker must 

be available 
• The marketplace platform does not prohibit the worker from using other platforms 
• The marketplace platform does not restrict the worker from engaging in any other 

occupation or business
• The worker is free from control with respect to where and when she works, and when 

she accesses the platform
• The worker bears all (or substantially all) of her own expenses
• The worker provides the necessary tools, materials, and equipment
• The marketplace platform does not control the details or methods of the work by 

requiring the worker to follow specified instructions
• The worker is not required to attend mandatory meetings or training

34



Other Recent 
Developments: 
State Law

New Jersey: Governor signed six bills into law that aim to crack 
down on misclassification by employers. One bill in particular 
(A5840) requires employers to post notices regarding 
misclassification of workers as independent contractors, all but 
inviting employees to file misclassification suits.

Virginia: Governor signed four sets of bills to combat worker 
misclassification. Effective July 1, 2020, creates a private cause of 
action for misclassified workers to bring a civil action for damages 
against employers who fail to properly classify their workers if the 
employer had knowledge of the misclassification. The bills also offer 
retaliation protections for independent contractors and provide for 
presumption that workers are employees.

35



Recent 
Developments: 
Local Law

Seattle: In the summer of 2020, the Seattle City Council 
passed two ordinances—the “Gig Worker Premium Pay 
Ordinance” and the “Gig Worker Paid Sick and Safe Time 
Ordinance”—providing temporary hazard pay and paid sick 
time benefits to rideshare and delivery workers during the 
pandemic.

New York City: The New York City Council is considering 
expanding the Earned Sick and Safe Time Act to cover 
workers classified as independent contractors who do not 
meet the “ABC” test. The City also expanded protections for 
independent contractors under the City Human Rights Law 
effective January 11, 2020.

36
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Litigation and settlement 
strategies 
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Employees in misclassification cases typically allege that their employer improperly classified 
them as exempt or as non-employees and failed to compensate them correctly as a result.

 Specifically plaintiffs in misclassification suits typically allege they were misclassified as:
• exempt from the FLSA's minimum wage and overtime pay requirements; or

• non-employees, such as volunteers and independent contractors, excluded from the FLSA's
coverage.

 In addition they also allege violations of analogous state law statutes. 

Settlement Considerations

 Settling misclassification claims often times requires a detail review of the claim itself, 
including the type of suit that was filed, where it was filed (state vs. federal court), and 
what jurisdictions are implicated.

Misclassification Cases
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 Individual Action
• Typically single plaintiff

 FLSA Collective Actions vs. Rule 23 
Class Actions
• Opt-In and Opt-Out Procedures

• Tolling of the Statute of Limitations

• Class and Collective Action Certification

Individual, Class, Or Collective Action?
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Multi District Litigation Considerations

• Multidistrict cases can include employees 
across multiple jurisdictions subject to different 
state and local laws. These cases:
• Add to the complexity and length of litigation

• Can complicate settlement efforts
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 Look for distinguishing factors that necessitate individualized inquiry

 Review differences in state laws that change may change the independent contractor analysis, to 
the extent employees work across multiple jurisdictions with different independent contractor 
tests

 Consider using an expert witness to bolster legal arguments

 Challenge numerosity, commonality, typicality, adequacy of class representative or counsel for 
class actions.

Class Certification
Avoiding Class Certification
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Settlement Considerations

Prohibitions on 
Certain 
Compromises
Under the FLSA, an 
employee cannot 
compromise claims for 
back pay or liquidated 
damages where there 
is no bona fide factual 
dispute as to the 
amount owed or hours 
worked.

Supervision 
Requirements
Some courts hold 
private compromises 
without DOL or court 
supervision between 
employer and 
employee as invalid. 

Release of Claims 
in an FRCP Opt-
Out Settlement
Federal courts disagree 
about whether FLSA
claims may be released 
as part of the 
settlement of an FRCP
23 class action using an 
opt-out settlement 
procedure.

Jurisdiction 
Specific 
Settlement 
Approval 
Standards
Employers should 
familiarize themselves 
with any applicable 
jurisdiction-specific 
standards for judicial 
approval of FLSA
settlements.
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 Collective actions settlement issues 
• Opt-in makes traditional settlements more difficult

• If an employer settles an FLSA collective action with a 
group of employees, it may be sued the next day in the 
same or a different jurisdiction by another group of 
employees with the same claims. 

• Plaintiffs' counsel may file a lawsuit in one state and later 
file a lawsuit in other states once the legal and factual 
foundations have been properly laid by the first lawsuit. 

Settlement Considerations
Collective Action Issues
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 The FLSA provides that prevailing plaintiffs are entitled to 
the judgment awarded, plus any reasonable attorney's 
fees and costs (29 U.S.C. § 216(b)). 

 As to be expected, attorney’s fees and costs will rise as 
litigation drags on.

Attorneys Fees
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 Assess the merits of the underlying claims as early as 
possible
• Determine, for example, the likely cost of litigating and/or 

reclassifying employees,  based on the particular facts and 
circumstances

 Prepare for proposed settlement offers based on the 
type of action/claims that were filed

 Assess additional exposure in other jurisdictions if the 
plaintiff(s) claim(s) could also apply to employees in 
other jurisdictions

Settlement
Best Practices
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Best practices to limit liability 
and minimize future claims 
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Mitigating Risk

Be mindful of the 
jurisdictions in which 
your business is 
considering classifying 
workers as independent 
contractors.

Review independent 
contractor agreements 
to ensure they are in 
compliance with the 
tests and requirements 
in your jurisdictions.

Audit day-to-day 
practices to ensure they 
are in compliance with
the tests and 
requirements in your 
jurisdictions.

Consider implementing 
arbitration agreements 
with class and collective 
action waivers.
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 Conducting an audit
• Audit contractor and employee job descriptions, job duties, and functions

• Consider reclassifying contractors as employees going forward

• Restructure contractor relationships to reduce or eliminate employer control

• Consider compensating misclassified employees for past liability

 Training personnel on classification issues.
• Train manager and employees to ensure proper classification at the time of engagement for services

 Drafting agreements that document the independent contractor distinction.
• Ensure the contract language specifies the extend of the relationship and the responsibilities of each party

Minimizing the Risk of Misclassification
Steps to Avoid Litigation
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Wage & Hour Guide
Keep up-to-date on Wage & Hour Compliance
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Questions?


