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Everyone Needs Help in a Crisis
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I. Overview – Attorney-Client Privilege; Attorney Work-Product Doctrine; and 
Waiver

II. Exceptions to Third-Party Waivers – Kovel Doctrine; Functional Equivalent 
Doctrine; Common Interest Doctrine

III. Best Practices/Lessons Learned

IV. Q & A
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Part I: Overview

Attorney-Client Privilege, Work-Product Doctrine, and 
Waiver
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Four key elements are required to establish the existence of the privilege:

1. A communication

2. Made in confidence

3. Made between privileged persons

4. For the purpose of seeking, obtaining, or providing legal assistance to the client

Attorney-Client Privilege – The Basics
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Privilege attaches to communications between the Company’s attorneys and the 
Company’s:

• Directors and Officers;

• Management (the “Control Group”); and

• Maybe lower-level employees who have relevant information that the attorney needs to 
provide legal advice to the Company
– Upjohn Co. v. United States, 449 U.S. 383 (1981), rejected the “control group” test 
– Less than half of the states follow Upjohn
– Alabama is an Upjohn state
– Georgia is almost an Upjohn state (uses a modified “subject matter” test)

Who is a Privileged Person?
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Privilege attaches when: 

1. Communications with lower-level employees occur at the direction of corporate 
counsel; 

2. Communications are made to attorney acting in a legal capacity; 

3. Information is not available from “control group” management; 

4. Information is within the scope of the employee’s duties; and 

5. Employee is aware that he or she is providing information in order for the Company 
to obtain legal advice.

Upjohn Factors
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The work-product doctrine is a qualified immunity from the discovery of an 
attorney’s written statements, private memoranda, and personal recollections that 
are made in anticipation of litigation.  

• The immunity is qualified in that protected information may be subject to discovery upon 
a special showing of undue hardship or injustice.

• Attorney mental impressions or opinions reached in anticipation of litigation are never 
subject to discovery. 

Attorney Work-Product Doctrine
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Attorney-Client Privilege
• The attorney-client privilege is waived when the communication is made in the presence of, or 

communicated to, a third party.

• The question is whether confidential communications were disclosed.

Attorney Work-Product
• Work-product protection is waived when protected materials are disclosed in a way that substantially 

increases the opportunity for potential adversaries to obtain the information.

• The question is to whom was the disclosure made.  

Waiver of Privilege or Protection



Part II: Exceptions to Third-Party 
Waivers
The Kovel Doctrine; Functional Equivalent Doctrine; 
Common Interest Doctrine
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• United States v. Kovel, 296 F.2d 918 (2nd Cir. 1961)

• A law firm specializing in tax law hired an accountant, who had prior experience working as 
an IRS agent, to aid in providing legal advice to clients on tax issues.

• The accountant was then subpoenaed to testify at a grand jury investigation of one of the law 
firm’s clients. At the hearing, the accountant refused to answer several questions on the 
grounds of attorney-client privilege.

• Court analogized the law firm’s reliance on Kovel to an attorney’s need for an interpreter when 
his or her client speaks only a foreign language.

• The “presence of the accountant is necessary, or at least highly useful, for the effective 
consultation between the client and lawyer which the privilege is designed to permit.”  296 
F.2d at 922.   

• Emphasized that the privilege was maintained only when seeking legal advice, not accounting 
advice. 

A. The Kovel Doctrine
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• A company sought advice from Price Waterhouse on the structure of a transaction.

• The company’s legal department discussed structure, purpose, and tax consequences of the 
transaction with employees of Price Waterhouse. 

• Later, the IRS sought to obtain documents reflecting communications between Price 
Waterhouse and the company, including communications between in-house counsel at the 
company and Price Waterhouse.

• Poll: Did the court find the communications with Price Waterhouse privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 1
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Correct Answer: NO

• United States v. Chevron Texaco Corp., 241 F. Supp. 2d 
1065 (N.D. Cal. 2002)

• Magistrate judge distinguished between an accountant 
being hired merely to give additional legal advice about 
complying with the tax code from being hired to assist 

in understanding financial information.

• Recommended the court hold that Kovel only applied if 
the consultation with the third party was necessary to 
effectuate legal advice.
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• Communications with other third-party consultants may still be privileged as long as the 
consulting service is rendered for legal rather than business advice.  

• Communications with the consultant must be kept confidential.

• Reports or statements made by or to the consultant without an attorney’s direction or supervision are 
presumably made in the ordinary course of business and so are not privileged. 

• Translation analogy still applies – the consultant must be translating information or 
facilitating the communication between the lawyer and client so that the lawyer can render 
legal advice.

Application of Kovel Doctrine to Other Third-Party Consultants
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• An employee of an investment banking firm pitched an investment proposal to a company 
that was expected to reduce the company’s tax liability.

• Tax counsel for the company then conducted his own legal research and analysis to advise 
the company on the proposal.

• Tax counsel for the company also contacted the investment banking employee to discuss the 
transaction.

• The IRS conducted an audit of the company and issued a summons to the investment banking 
employee, seeking his testimony about the investment proposal.

• Poll: Did the court find the communications with the investment banker privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 2
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Correct Answer: Yes, but then No

• United States v. Ackert, 169 F.3d 136 (2nd Cir.  1999)

• The magistrate court found the conversations between the tax counsel 
and the investment banker privileged under the Kovel doctrine on the 
basis that tax counsel had been collecting information from the banker 
in order to give legal advice.

• The Second Circuit reversed, distinguishing between communications 
with a third party that are helpful or important to an attorney’s legal 
advice from communications for the purpose of translating 
communications between attorney and client.  

• “Meyers was not relying on Ackert to translate or interpret information 
given to Meyers by his client. Rather, Meyers sought out Ackert for 
information Paramount did not have about the proposed transaction 
and its tax consequences.  Because Ackert’s role was not as a translator 
or interpreter of client communications, the principle of Kovel does not 
shield his discussions with Meyers.” 
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• The company reached out to legal counsel for guidance the classification of “apprentices” in 
relation to potential violations of the Fair Labor Standards Act (“FLSA”) and class action 
claims under the New York Minimum Wage Act. After obtaining guidance, the company 
retained a human resources consultant  to conduct a “job function analysis.” 

• In a later collective action by the employees of the company under the FLSA, the employees 
sought production of notes and communications with the human resources consultant. The 
company produced some of consultant’s interview notes without asserting privilege 
objection, but objected to production on privilege grounds the results/conclusions of job 
function analysis, which were communicated in memorandum to counsel.

• Poll: Did the court find the memorandum with the human resources consultant privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 3
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Correct Answer: No

• Scott v. Chipotle Mexican Grill, Inc., 94 F. Supp. 3d 585 (S.D.N.Y. 
2015)

• Court held the attorney-client privilege did not protect the 
memorandum.

• Report did not provide any specialized knowledge that the 
attorney could not have acquired or understood on his/her own.

• None of the communications between HR consultant and 
employees were designated privileged. 

• Defendant’s own  HR team could have easily performed the 
analysis.

• Legal counsel did not use the HR memorandum to render legal 
advice as the law firm’s legal advice was provided before 
receiving HR memorandum.
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• Target of grand jury investigation hired a PR firm to assist in influencing the outcome of the 
investigation.  

• Government subpoenaed the PR firm to produce documents testify before the grand jury 
regarding communications with the target.  

• PR firm asserted the attorney-client privilege on behalf of the target, arguing that the purpose 
of its public relations campaign was to counter unbalanced and inaccurate press reports 
about  the target.

• Poll: Did the court find the communications with the PR firm privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 4
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Correct Answer: Yes

• In re Grand Jury Subpoenas Dated March 24, 2003, 265 
F. Supp. 2d 321 (S.D.N.Y. 2003)

• Court upheld the privilege, recognizing the need for 
lawyers to be able to engage in frank discussion of facts 
and strategies with the lawyers’ public relations 
consultants.

• Court held communications between target and PR firm 
without the attorney may be privileged but only if made 
for purpose of obtaining legal services.
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• Protects communications between organizations and non-employees who are the “functional 
equivalent” of employees.  

• Factors that courts consider in applying the test are whether:

• consultant had primary responsibility for a key corporate job

• consultant filled role for organization that was understaffed

• there was a “close and continuous working relationship” between consultant and organization’s 
principals on issues interrelated with legal issues

• consultant was sole source of important information 

• people inside and outside organization treated consultant as if consultant represented organization

• is the consultant integrated into organization’s structure

B. Functional Employee Equivalent Doctrine
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• Investor brought securities fraud action against corporation alleging violations of Securities 
Exchange Act arising out of company's misrepresentations of its alleged pervasive culture of 
sexual harassment.

• PR firms and outside counsel, along with members of the corporation’s management including in-
house counsel, formed a ‘strategic communications steering committee to discuss a 
communications strategy to neutralize the climate of negative and often inaccurate media coverage 
in light of the legal and reputational risks facing the company, including Washington Post articles.

• In response to Plaintiff's discovery requests, the corporation withheld from production documents 
reflecting what they referred to as “privileged communications among the company, its counsel, 
and the counsel-retained PR firms.”

• Poll: Did the court find the communications with the PR firm privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 5
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Correct Answer: No.

• In re Signet Jewelers Ltd. Sec. Litig., 332 F.R.D. 131 (S.D.N.Y. 2019)

• Court found that communications between the corporation and its PR firms 
are not covered by the attorney-client privilege. 

• “It may be that the modern client comes to court as prepared to massage the 
media as to persuade the judge; but nothing in the client's communications for the 
former purpose constitutes the obtaining of legal advice or justifies a privileged 
status.”

• The Court found the reasoning for protecting such communications in In re 
Grand Jury Subpoenas Dated March 24, 2003 was not applicable here:

• “The PR firms here were not called upon to perform a specific litigation task that 
the attorneys needed to accomplish in order to advance their litigation goals. 
Rather, the PR firms were involved in public relations activities aimed at 
burnishing [corporation]'s image.”
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• Former employee, who was anesthesiologist, brought qui tam action under False Claims Act and 
the Massachusetts False Claims Act against hospital and related defendants, alleging that 
defendants fraudulently billed Medicare and Medicaid for concurrent surgeries. 

• The hospital retained a PR firm litigation communications support, including communications 
related to an investigation by the Boston Globe’s Spotlight Team.

• Former employee moved to compel production of documents related to report by hospital's outside 
counsel regarding investigation of prior complaint by another employee regarding concurrent 
surgeries that had subsequently been shared with the PR firm.

• Poll: Did the court find the communications with the PR firm privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 6
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Correct Answer: No. 

• United States ex rel. Wollman v. Massachusetts Gen. Hosp., Inc., 475 
F. Supp. 3d 45 (D. Mass. 2020)

• Court found that communications were not protected and that the 
defendants’ disclosure of the Report to the PR firm did not satisfy 
any of the requirements of Kovel. The PR firm did not assist in 
consultations between the client and the lawyer, nor was the firm’s 
involvement relating to obtaining legal advice:

• Where, as here, “what is sought is not legal advice but only [the third 
party's services]” and “the advice sought is the [third party's] rather than 
the lawyer's, no privilege exists.”

• Where, as here, the public relations firm was “far from serving the kind of 
‘translator’ function served by the accountant in Kovel,” and “is, at most, 
simply providing ordinary public relations advice[,]” the communication of 
privileged information to the PR firm waives the attorney-client privilege.
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• Foreign corporation was embroiled in high profile scandal involving both regulatory and civil 
litigation aspects. Corporation had no experience with publicity issues in high profile cases.  
Further, only 2 of 3 executives in corporation’s communications department spoke English 
and their language skills were not sufficient for media relations. 

• Corporation hired PR firm to assist with media relations in connection with the scandal and 
litigation. PR firm conferred frequently with the corporation’s U.S. litigation counsel and 
general counsel in preparing press releases and other materials which incorporated the 
lawyers’ advice.

• Poll: Did the court find the communications with the vendor privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 7
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Correct Answer: Yes

• In re Copper Mkt. Antitrust Litig., 200 F.R.D. 213 (S.D.N.Y. 2001)

• Finding In re Bieter persuasive, Court held that the PR firm was 
the functional equivalent of the corporation’s employee. 

• Court rejected the argument that third party consultants came 
within the scope of the privilege only when acting as conduits 
or facilitators of attorney-client communications:

• [I]n this case, RLM is the functional equivalent of a Sumitomo 
employee.  Accordingly, the analysis set forth in Kovel and its 
progeny concerning whether the privilege applies to 
communications made to third parties for the purpose of facilitating 
attorney-client communications is inapposite. 

• 200 F.R.D. at 220. 
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• Lawsuit alleged trademark infringement and unfair competition and related state law claims.

• Dispute involved emails sent among Universal Standard, its attorneys, and BrandLink, the PR 
firm retained by Universal. 

• Target argued privilege had been waived when sent to BrandLink. 

• Poll: Did the court find the communications between Universal Standard, its attorneys, and 
BrandLink privileged?

• A. Yes.
• B. No.
• C. Not sure.

Problem # 8
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Correct Answer: No

• Universal Standard Inc. v. Target, 331 F.R.D. 80 (S.D. N.Y. May 6, 2019)

• BrandLink was not needed to translate for lawyer, so Kovel did not apply.

• Court distinguished In re Grand Jury Subpoenas, where the public relations function 
being performed was necessary to achieve a circumscribed litigation goal: specifically, 
influencing the decision whether or not to indict, from this case, holding that BrandLink 
was not used by Universal’s lawyers to aid in legal tasks, so that exception did not 
apply.

• With regard to functional equivalent doctrine, Court concluded:

• Universal had not shown that BrandLink performed functions materially different from those 
that any ordinary PR firm would have performed. 

• The evidence contradicted the assertion that BrandLink was so fully integrated into Universal’s  
hierarchy as to be a de facto employee.

• Court noted that the only specific information about BrandLink’s responsibilities was 
that BrandLink would "monitor and respond to any and all relevant inquiries" directed 
to an email address that was used "for public relations and press inquiries, duties that 
were unrelated to seeking legal advice. 
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• Case involved federal securities laws violations involving an acquisition of the company.

• Plaintiffs sought proxy documents consisting of internal company emails and attaching draft 
documents drafted by company’s counsel and transmitted to company’s PR firm. 

• The company claimed the emails and draft documents were protected by the attorney-client 
privilege, arguing that the PR firm was the functional equivalent of an employee. 

• Poll: Did the court find the communications between the company and the PR firm privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 9
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Correct Answer: Yes

• NECA-IBEW v. Precision Castparts Corp., 2019 U.S. Dist. 
LEXIS 168088 (D. Or. Sep. 27, 2019)

• Distinguishing Universal Standard, the court agreed:

• Here, defendants have shown, and in camera review 
confirms, that the communication included advice from 
counsel instructing AMG on how to provide its services 
and that AMG’s function was necessary in the context of 
pending and anticipated litigation.
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• Following the premiere of Blackfish, a film critical of SeaWorld, SeaWorld retained counsel to 
consider legal responses to the film, including potential litigation. 

• SeaWorld and its outside counsel retained two “crisis” PR firms to work with counsel in 
developing legal strategy, including potential litigation.  

• In litigation, SeaWorld redacted documents and withheld others based on attorney-client 
privilege and attorney work product.

• Poll: Did the court find the communications between SeaWorld and the PR firm privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 10
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Correct Answer: No

• Anderson v. Seaworld Parks and Entm’t., Inc., 329 F.R.D 628 
(N.D. Cal. 2019)

• The court, relying on Behunin v. Superior Court, 9 Cal.App.5th 
833, 215 Cal.Rptr.3d 475 (App. 2d Dist. 2017), held that the 
standard of “reasonably necessary” had not been met:

• “Instead, the third party must facilitate communication between 
the attorney and client. Here, the evidence submitted and 
documents lodged for in camera review show at most that 
SeaWorld and its counsel sought advice from public relations 
firms to better predict the public reaction to legal activities and 
other efforts it considered in response to Blackfish, and to 
determine how best to present such activities to the public and 
other entities.”
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• A company owned and leased various commercial properties to third parties separate from dialysis clinics. 
The company did not have in-house knowledge about or experience in management of commercial rental 
properties so retained a third party to manage commercial properties.

• The third party acted as the company’s agent on an exclusive basis with a scope of work including 
negotiating lease renewals, collecting rents and dues, canceling or terminating leases upon company’s 
direction, and instituting, prosecuting and defending actions involving the properties. The third party 
handled all day-to-day operations and regularly communicated with Dialysis Clinic’s in-house and outside 
counsel about properties. 

• The company filed unlawful detainer actions against owners of several of its properties, and defendants 
served a subpoena on the third party, a nonparty to the detainer action. The company withheld emails 
between counsel and the third party as privileged based on the agency relationship.

• Poll: Did the court find the communications between the company and the third party privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 11
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Correct Answer: Yes

• Dialysis Clinic, Inc. v. Medley, 567 S.W.3d 314 (Tenn. 2019)

• Tenn. Supreme Court, in affirming the lower court’s ruling that the privilege had 
not been waived, wrote lengthy analysis of multiple cases deciding the issue of 
functional equivalent of an employee and concluded that the functional equivalent 
analysis is a “sound approach.” 

• The Court listed following non-exclusive factors to consider: 
• Whether the nonemployee performs a specific role on behalf of the entity.
• Whether the nonemployee acts as a representative of the entity in interactions with other 

people or other entities.
• Whether, as a result of performing its role, the nonemployee possesses information no 

one else has.
• Whether the nonemployee is authorized by the entity to communicate with its attorneys 

on matters within the nonemployee's scope of work to facilitate the attorney's 
representation of the entity.

• Whether the nonemployee's communications with the entity's attorneys are treated as 
confidential.

• Applying these factors to the facts in case, court found the third party was 
functional equivalent to employee and no waiver.
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• Case arose out of a failed music festival.

• Plaintiff moved to compel production of documents listed on defendants’ privilege log that 
included two separate third party contractors – one hired to negotiate related transactions, 
and one hired as a PR consultant.

• Poll: Did the court find the communications between the company and the individual hired to negotiate 
transactions privileged?

• A. Yes.
• B. No.
• C. Not sure.

• Poll: Did the court find the communications between the company and the PR consultant privileged?
• A. Yes.
• B. No.
• C. Not sure.

Problem # 12
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Correct Answer: Yes and No

• Pipeline Prod. v. Madison Co., 2019 U.S. DIST Lexis 71601 
(D. Kan., Ap. 29, 2019)

• Court found that the transactions negotiator was functional 
equivalent of an employee, that the defendant company had 
established the individual was an authorized representative 
for purposes of seeking and receiving the legal advice at 
issue.  

• With respect to the PR consultant, court rejected 
defendants’ argument that the purpose of communications 
with her was to guide its counsel relating to PR issues with 
potential litigation, finding that the predominant purpose of 
the communications was to obtain public relations advice 
from her.
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• AKA –

• “Community of interest” rule; “Co-client” privilege; “Joint prosecution” privilege; “Joint defense” 
privilege.

• “The joint defense privilege was adopted as an exception to [the] waiver rule, under which 
communications between a client and his own lawyer remain protected by the attorney-client 
privilege when disclosed to co-defendants or their counsel for purposes of a common 
defense.”  United States v. Stepney, 246 F. Supp. 2d 1069, 1075 (N.D. Cal. 2003).  

• Courts now recognize the doctrine as also applying to parties in civil litigation.  

• Generally speaking, the common interest doctrine applies when the parties – 1) share a 
common interest; 2) the communication is confidential; 3) the communication is in 
furtherance of the common legal interest; and 4) the communication is related to pending or 
reasonably anticipated litigation.

C. Common Interest Doctrine
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• Courts have applied the Common Interest Doctrine inconsistently.  

• Hard line test requires that the parties’ “common interest” is nearly “identical.”  More flexible test 
requires that the parties’ “common interest” must be closely aligned.  

• Jurisdictions also differ as to whether litigation is necessary to invoke the common interest 
doctrine or whether the doctrine also applies in the transaction context.

Common Interest Doctrine (cont’d.)
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• SEC was investigating employee’s corporate expenses while he was an employee of company.

• Company placed employee on leave and agreed to pay attorney fees of employee during the 
course of the SEC investigation.  Company had separate counsel.  

• During the investigation, the employee ended his engagement with his initial attorney and hired 
new attorneys.  During a pretrial deposition of the employee’s former attorney, the employee’s 
new counsel objected to the SEC’s question regarding previous communications with 
company’s counsel, invoking the common interest privilege over those communications.  The 
SEC moved to compel. 

• Poll: Did the court find the communications between the employee’s former attorney and the 
company’s attorney privileged?

• A. Yes.
• B. No.
• C. Not sure.

Problem # 13
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Correct Answer: No

• SEC v. Rashid, 2018 WL 6573451 (S.D.N.Y. Dec. 13, 2018)

• The Southern District of New York ruled that the employee failed to demonstrate 
that he shared a common interest with his employer and, therefore, granted the 
SEC’s motion to compel. 

• Only those communications made in the course of an ongoing common 
enterprise and intended to further the enterprise are protected by the common 
interest privilege. 

• A joint strategy is necessary rather than merely the impression by one side that an 
agreement is in place.  

• While it can be either formal or informal, there must be an agreement and the party 
invoking the common interest privilege must show a meeting of the minds.

• Here, Apollo’s counsel could not recall entering into a common interest or joint 
defense agreement.  The employee’s former counsel (the deponent) could only 
recall an “understanding.”  That was not enough. 
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• The court rejected the employee’s argument that because Apollo’s counsel had only provided 
an Upjohn warning once, that was evidence of a common interest agreement.  Instead, the 
court found that the employer’s use of Upjohn demonstrated that the employer understood 
that the legal interests were distinct from the employees. 

• The court also rejected the employee’s argument that because an email sent by the 
employee’s counsel to the employer’s counsel contained a header, “Common Interest 
Privilege,” the privilege applied.  

• In a response email, employer’s counsel specifically stated that it was not in the position to enter into 
a joint defense agreement and that, while the communication was considered privileged, that 
privilege belonged to the employer and it could waive that privilege without the consent of the 
employee. 

SEC v. Rashid, (cont’d)
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• Patent infringement case.  University obtained documents from third party, a company 
defendant used to design and manufacture product.

• At issue was an email that third party produced in response to subpoena and then sought to 
claw back due to privilege.  

• Scientist at defendant sent an email to the company’s general counsel and copied a third-
party employee.  At the time the email was sent, defendant and third party were negotiating, 
but had yet to execute, a license and supply agreement.

• Poll: Did the court find the communications between the defendant company and the third 
party privileged?

• A. Yes.
• B. No.
• C. Not sure.

Problem # 14
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Correct Answer: No

• The Regents of the University of California, et al. v. Affymetrix, Inc., Case No. 
17cv1394 (S.D. Cal. June 19, 2018)

• The court noted the rule that sharing privileged material with third parties 
destroys the confidentiality of the communication and the privilege protection 
that is dependent upon that confidentiality.   

• The protection of the privilege under the community of interest rationale is not 
limited to joint litigation preparation efforts.  

• It is applicable whenever parties with common interest join forces for the purpose 
of obtaining more effective legal assistance.

• Neither party disputed that the email in question sought legal advice.  It was the 
inclusion of an employee at third party and his relationship to defendant that fell 
into “a somewhat nebulous area.”

• The common interest rule is an exception to ordinary waiver rules designed to 
allow attorneys for different clients pursuing a common legal strategy to 
communicate with each other.

• Ultimately, the court determined that because both parties were not represented 
by counsel, the common interest doctrine did not apply. 



Part III: Best Practices
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• Determine the applicable law, to extent possible.  As the most recent cases demonstrate, 
despite the attorney client privilege being one of the oldest privileges, still being developed.

• When retaining consultants, either in-house or outside counsel should initiate the 
engagement.  

• The engagement letter/agreement should make explicit that the consultant is being retained to 
assist counsel in providing legal advice.

• Counsel should emphasize at the outset of each consultant engagement that all 
communications and documents generated in the engagement should be considered 
confidential and only shared with individuals within the company who have a need for the 
information—and never with a third-party without approval of counsel. 
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• In-house or outside counsel and the consultant must regularly consult with each other about 
the engagement, and counsel should oversee the consultant’s work. 

• Simply retaining outside counsel to engage the consultant is probably not enough to ensure 
protection from subsequent discovery. 

• Key meetings and communications should involve counsel.

• Counsel should be prepared to identify the specialized role that a consultant performed for 
the client and that that role involved working closely with the lawyers. (Consultant is the 
“translator.”)
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• With respect to work-product, counsel must be mindful that only information prepared in 
anticipation of litigation will be protected.  The anticipated litigation should be easily 
articulated. 

• With respect to the common interest doctrine, make sure the “common” interest is easily 
articulated.  The parties’ interests must be closely aligned and, in some jurisdictions, 
identical.

• Make sure that each communication is made in the course of, and for the purpose of, 
furthering the common interest.

• Entering into a joint defense agreement may help but, in the end, the parties’ course of 
conduct will drive the determination.

• Information should only be shared among the lawyers, not the clients.



Part IV: Questions?
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