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• Scope of in-house counsel depositions and responses to deposition 

notices

• Preparing for in-house counsel depositions 

• Handling privilege issues that arise during the deposition

Overview
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Scope of in-house counsel 
depositions and responses to 

deposition notices
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• In-house counsel depositions occur two ways: individual notices 
and corporate representative depositions.  Each warrants a 
different process.

• If individually noticed, you may want to consider filing a motion 
to quash, especially if the only topics of discussion would be 
privileged. 

• If it’s a corporate representative deposition, the question is 
really whether the attorney is the best one to represent the 
corporation.

Deposition Notices
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Rule 30(a): A party may, by oral questions, depose any 
person, including a party, without leave of court except as 
provided in Rule 30(a)(2). The deponent's attendance 
may be compelled by subpoena under Rule 45.

Federal Rule of Civil Procedure Rule 30
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Rule 30(b)(6): In its notice or subpoena, a party may name as the 
deponent a public or private corporation, a partnership, an association … 
or other entity and must describe with reasonable particularity the 
matters for examination. The named organization must designate one or 
more officers, directors, or managing agents, or designate other persons 
who consent to testify on its behalf; and it may set out the matters on 
which each person designated will testify. Before or promptly after the 
notice or subpoena is served, the serving party and the organization must 
confer in good faith about the matters for examination. … The persons 
designated must testify about information known or reasonably available 
to the organization. 

Federal Rule of Civil Procedure Rule 30
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Although the instinct is to resist them, depositions of counsel can be 
appropriate.  In particular, there are often situations where litigation involves 
conversations with non-clients that only the attorneys can testify about.  For 
example, negotiating a contract with the adverse party.

If there is no reason for the attorney to be deposed other than their 
privileged work, a motion for a protective order or to quash is the 
appropriate response.  Such motions are interesting in this context because 
generally the burden is on the movant.  In some circumstances, depositions 
of counsel can effectively shift this burden.

You could also consider offering to do a deposition by written questions 
under Rule 31, which some courts have held is an acceptable alternative.

Noticed Depositions of Counsel
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Courts often use the test adopted by the Eighth Circuit in Shelton v. American 
Motors Corp., 805 F.2d 1323 (8th Cir. 1986), in deciding whether a deposition of 
opposing counsel, including in-house counsel, is appropriate. 

Under that test, depositions of opposing counsel should be limited to where the 
party seeking to take the deposition has shown that:

(1) no other means exists to obtain information other than to depose opposing 
counsel; 

(2) the information sought is relevant and non-privileged; and 

(3) the information is crucial to the preparation of the case.

Noticed Depositions of Counsel: The Shelton Factors
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The crucial factor in determining whether the Shelton test applies is the extent of 
the lawyer's involvement in the pending litigation.  See, e.g., Desert Orchid Partners, 
LLC v. Transaction System Architects, Inc. Inc., 237 F.R.D. 215 (D. Neb. 2006) 
(applying Shelton test to in-house counsel heavily involved in trial strategy).

The information sought is also important, as the Eight Circuit has held that Shelton 
does not apply when an attorney seeks only relevant information about prior 
terminated litigation.  Pamida, Inc. v. E.S. Originals, Inc., 281 F.3d 726 (8th Cir. 2002).

Noticed Depositions of Counsel: The Shelton Factors
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Criticisms of the Shelton factors:

• The factors contradict the “liberal” discovery rules established under Rule 26.

• The factors place an unreasonable burden on party seeking discovery, which 
may not be appropriate where there are legitimate reasons for deposing 
opposing counsel.

• The factors may unduly limit the party seeking discovery because they 
essentially require that the party already know what information the witness 
has before being allowed to seek it.

Noticed Depositions of Counsel: The Shelton Factors
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The Second Circuit has explicitly rejected the Shelton Factors.  Official Comm. of 
Unsecured Creditors of Hechinger Inv. Co. of Del., Inc. v. Friedman (In re Subpoena 
Issued to Dennis Friedman), 350 F.3d 65, 71-72 (2d Cir. 2003).

Courts within the Second Circuit generally consider the following factors before 
allowing the deposition of opposing counsel: 

(1) the need to depose the attorney; 

(2) the attorney's “role in connection with the matter on which discovery is 
sought and in relation to the pending litigation;”

(3) the risk of encountering privilege and work product issues; and 

(4) the extent of discovery already conducted.

Noticed Depositions of Counsel: The Shelton Factors
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• If counsel’s deposition is specifically noticed, the best practice is usually to 
simply ask the noticing party why it was noticed before filing a motion for 
a protective order or to quash.

• If the answer is unsatisfactory or they refuse to disclose the reason, file a 
motion for a protective order or to quash.  As soon as you are served, find 
out whether there are any applicable local rules creating deadlines for that 
motion or requiring any specific conferences before the motion is filed.

• If there is a legitimate reason for the deposition, determine whether you 
can agree in advance that certain topics are “off limits.”

Noticed Depositions of Counsel: Best Practices
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• A motion seeking a protective order against a subpoena will need to be 
supported by evidence, typically in the form of a declaration or affidavit.  See, 
e.g., Cont'l Cas. Co. v. Multiservice Corp., No. 06-2256-CM, 2008 U.S. Dist. LEXIS 
1364, at *15-22 (D. Kan. Jan. 7, 2008) (denying motion for protective order where 
in-house counsel failed to submit evidence establishing in-house counsel’s role).

• If possible, the declaration/affidavit should demonstrate that:

• In-house counsel acted as an attorney in connection with the 
litigation/transaction and was not performing business functions;

• The party seeking discovery has not exhausted other options to obtain the 
discovery it seeks and the information is likely available from those options; 
and/or

• The attorney-client privilege and/or work product doctrine applies to the 
discovery requested, by way of specific examples if possible without wavier.

Noticed Depositions of Counsel: Best Practices
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• The best way to avoid having in-house counsel appear for a deposition is 
to avoid having them be noticed in the fist place.

• If possible, try to limit in-house counsel’s role in the activities of the business 
to that of an attorney advisor, rather than as a decision maker. 

• For example, an in-house counsel who is on a committee deciding whether to 
proceed with a certain transaction is more likely to be deposed than counsel who 
attends the meeting and provides advice, but is not a formal member of the 
committee.

• Try to avoid involving in-house counsel in the litigation unless absolutely 
necessary.

• For example, counsel sometimes verify discovery responses for convenience, but 
that makes it far more likely that the other party will notice the deposition of that 
counsel.

Noticed Depositions of Counsel: Best Practices
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• Under the Federal Rules, anyone can serve as the corporate representative; they 
just have to be properly prepared.  However, a few state court’s require the 
person most knowledgeable, so check the rules.

• This presents an interesting opportunity to determine who would be the 
company’s best witness, not just the one who knows the most initially.

• You might consider different witnesses for different topics, especially if some 
topics are technical in nature.

• Often, this will involve a cost-benefit analysis of who would present the best and 
how much time it would take to prepare them.  

• However, do not forget that naming in-house counsel as the representative also 
requires other considerations.

Corporate Representative Depositions
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• When any corporate representative will be an “empty vessel.”  

• For example, if a case involves facts that occurred many years ago and the employees who 
were involved are no longer with the company, any representative will have to digest many 
facts.  Attorneys are trained to do that well; others may not be.

• When the case turns on an important but nuanced distinction.  

• For example, if your company’s primary defense is that it lacked a particular intent or that an 
employee went beyond the bounds of his authority, an attorney may be able to explain that 
better than a layperson.

• When there is a particularly difficult opposing counsel.  

• In-house counsel is often better equipped than a lay person to see a bullying tactic for what it 
is.  That can also keep the other counsel in check.

When Should Counsel Serve as Corporate Representative?
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• When counsel’s legal advice is directly implicated in the facts of the case.

• For example, if an issue in a contract case is why a particular term was included and 
it’s because you as counsel advised it, you may not want to be the corporate 
representative.  Someone else could simply state “on the advice of counsel” while it 
will be more complicated for you.

• When the topics are highly technical and counsel will end up referring to 
other individuals’ knowledge without being able to explain it.

• For example, if the topics involve the design of a complex product and the design of 
the product isn’t within the scope of that person’s day-to-day responsibilities

• When counsel cannot take the time to properly prepare

When Should Counsel Not Serve as Corporate Representative?
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• When deciding whether in-house counsel should serve as the corporate 

representative, you need to consider the witness’ roles within the organization.

• Does counsel have legal and business roles and responsibilities within the 

company? Have those different roles always been clearly defined and delineated? 

• Do counsel have a written job description? Is it accurate? Is it complete? 

• Has counsel consistently made clear in what capacity he or she is providing 

advice, information, and input to colleagues? 

• Do other in the organization respect the distinct nature of counsel’s role when they 

seek legal advice, as opposed to business advice? 

• A good lawyer will explore these issues in the deposition, so if the protecting 

the in-house counsel’s privilege is important in the case, consider these things 

in advance.

Consider the Roles and Responsibilities of the Witness
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• To successfully protect attorney-client privileged communications against discovery, 

it has to be respected on an everyday, ongoing basis. 

The smart deposing lawyer … will not merely ask the in-house counsel to repeat communications made 

to him by upper management and hope that she momentarily forgets the privilege and answers the 

question. Rather, the lawyer will attempt, through rigorous questioning, to lay a foundation for the 

argument that the communications are not actually privileged or, alternatively, that the privilege has 

been waived. For example, the lawyer will ask the in-house lawyer to name all recipients of the subject 

communication to see if any third parties received the information which, if so, would constitute a waiver 

of the privilege. Or, the lawyer will question the in-house attorney about all the measures taken to 

ensure that the communication remained confidential and not subject to disclosure, again hoping to later 

argue that a waiver has occurred. The equally smart in-house lawyer, therefore, will take the necessary 

steps – long before receiving a deposition subpoena – to ensure that the privilege is not only 

established at the time of the communication, but also maintained thereafter. 

Todd Presnell, Depositions of In-House Counsel – Protecting the Attorney-Client Privilege, 

In-House Def. Q. 50 (Winter 2007).

Consistent Respect for the 

Privilege Will Ensure its Protection
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Preparing for in-house counsel 
depositions
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#1 - PANIC
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#1 - PANIC
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• After receiving a deposition notice, it’s important to have the necessary
internal discussions.

• These conversations may be with others in the legal department or on
the business teams.

• Internal sources may have information about prior testimony on similar
subjects, may know who has testified in the past on related topics, and
may have important context to share.

Internal Discussions
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Be mindful of privilege issues depending on the “hat” that is being worn.

Internal Discussions
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If you are being deposed in a case in which your company is a party, it is
critical to take the time to meet with the company’s outside attorney.
Consider whether this should be with both national counsel and local
counsel, if applicable.

Meeting with Corporate Counsel
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In addition to preparing on the factual topics, you need to understand:

• Each claim by and against the company and the elements

• What facts are key to each side and how do they fit into the larger
case

• What legal defenses are key to your side, so that your testimony
does not inadvertently contradict them

• The rules of privilege and deposition process in that jurisdiction

Meeting with Corporate Counsel
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• If your company is not a party, consider still meeting with
outside counsel who regularly handles litigation or is handling
major litigation to ensure that your testimony does not
undermine the company in a different case.

Meeting with Corporate Counsel
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• Consider separate counsel, especially for an individual
deposition. That counsel can protect your interests as
an attorney—such as your ethical obligations—while
the company’s attorney protects the company.

• This is a particularly good idea if you are former in-
house counsel for a party rather than current counsel
or if you personally are not well-versed in deposition
procedures.

Consider Separate Counsel
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• Model Rules of Professional Conduct -- Rule 1.6(a): “A

lawyer shall not reveal information relating to the

representation of a client unless the client gives informed

consent.”

• Model Rules of Professional Conduct -- Rule 3.7:

Generally, in-house counsel cannot participate as trial

counsel and also serve as a witness on disputed or

material matters.

Ethical Rules Regarding Preserving Privilege and 
Confidentiality 
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• As you prepare for your deposition, consider the

possibility that we, as lawyers, may not always make the

best witnesses.

• Depositions are about real-world events; they require

witnesses to acknowledge imperfect facts and imperfect

decisions.

• Remember that your job and the outside counsel’s jobs

during the deposition are distinct. Resist the urge to

advocate.

Importance of Distinguishing Between 
Role as Witness and Lawyer 
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• Consider whether you should “educate” yourself prior to

the deposition.

• Who are the individuals with knowledge?

• Goal is often to learn the (good and bad) facts as well

as the company’s positions, beliefs, and interpretation

of events. The most knowledgeable person may not be

the best choice.

Know the Rules of the Game
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• Understand the subject matter and any other limitations on your 

deposition:

• Is there a protective order or agreement limiting the scope of your deposition? 

• Is the adversary prohibited from inquiring about certain types of 

communications or thought processes? 

• If there are privilege objections, how are those going 

to be addressed with the court?

• Has the company identified you in order to articulate 

its position as to privilege? 

• If you wear multiple hats within your company, 

which apply to your deposition?

Know the Rules of the Game
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• What time or location limitations are there for the deposition?

• Which objections are subject to potential waiver?

• On what good faith bases may you refuse to answer?

• Do the parties have a “clawback” agreement to cover the inadvertent

disclosure of privileged communications? Can you obtain agreement that

your deposition transcript will be sealed for a reasonable period to

accommodate a privilege review and any necessary further action?

• When are you permitted to confer with counsel during the deposition and

what portion of that is discoverable?

Know the Rules of the Game
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• Make sure you have a reasonable answer to “What did
you do to prepare?”

• Generally, this process should include interviewing key
individuals or reading their deposition transcripts. If you
don’t do so for someone important, be prepared to
explain why.

Preparation for Rule 30(b)(6) Deposition 
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• You should review the actual pleadings, your company’s
discovery responses, and important factual documents.

• Be generally familiar with what efforts were made to
collect and produce relevant documents. In most cases,
do not feel that you need to be prepared to defend the
privilege log or individual confidentiality designations;
leave that to outside counsel.

Preparation for Rule 30(b)(6) Deposition 

40



• The same general “ground rules” that apply to non-lawyer
witnesses apply here:

• Be prepared. 

• Make sure you understand the question. 

• Think before answering. 

• Never volunteer information. 

• Pause before speaking to leave room for objections.

• Don’t guess. 

• If you do not remember, say so. 

• Don’t get rattled or upset.

• This is a mental game. Keep your mental energy and make them work 
for it.

Preparation for Rule 30(b)(6) Deposition 
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Handling privilege issues that 
arise during the deposition
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• Thoroughly re-acquaint yourself with the contours of the attorney-client 

privilege, the work product doctrine, the joint-defense privilege and any 

other potentially applicable limitations on discovery (i.e., trade secrets, 

privacy obligations, etc.). 

• Understanding the general principles is not enough; you need to know the law 

in the jurisdiction where the action is pending and often in the state of your 

corporate headquarters.

• Make sure your understanding of the law is consistent with that of your 

outside counsel and, if possible, your company. 

• If privilege is a particularly important issue in the case, be sure to be 

familiar with any orders issued in that case or by your judge.

Knowing the Boundaries to Protect the Privilege
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• In general, if you are in federal court:

• In a federal question case, federal common law applies.

• FRE 501 calls for federal courts to interpret “[t]he common law” “in light of reason and 

experience.” This means federal common law is sometimes undefined and may be 

influenced by the state where the federal court sits.

• In a civil diversity jurisdiction case, state law applies.

• “[I]n a civil case, state law governs privilege regarding a claim or defense for which 

state law supplies the rule of decision.” FRE 501.

• In a case where some but not all claims present a federal question, federal 

common law applies.  See, e.g., Agster v. Maricopa County, 422 F.3d 836, 839 

(9th Cir. 2005).

How Do You Know What Law Applies to Privilege?
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• In federal court, the scope of the privilege can change if federal claims have 

been resolved but the Court retains jurisdiction.

• See, e.g., In re TFT-LCD (Flat Panel) Antitrust Litig., 835 F.3d 1155, 1159 (9th Cir. 

2016) (holding that federal law governed actions taken when federal and state 

claims were pending, even though federal claims were later dismissed).

• If you are in state court, state privilege law applies.

• Which state’s law applies depends on the choice-of-law rules in that state.  

• Many states use the “most significant relationship” test in the Second 

Restatement and may consider what state has the most significant relationship to 

that communication.

How Do You Know What Law Applies to Privilege?
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The party invoking the privilege must establish that:

• the professed privilege holder is or sought to become the attorney’s client;

• the person to whom the communication was made was a licensed attorney “or his 

subordinate” acting in the capacity of a lawyer at the time the communication was 

made;

• the communication concerns a fact that was communicated to the attorney by his client 

outside the presence of strangers (i.e., confidential); 

• for the purpose of obtaining a legal opinion, legal services or “assistance in 

some legal proceeding”;

• the communication was not made “for the purpose of committing a crime or tort”;

• the professed holder actually claimed the privilege; and

• he did not waive the privilege.

United States v. United Shoe Mach. Corp., 89 F.Supp. 357, 358–59 (D. Mass. 1950).

Attorney-Client Privilege
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• In-house and external counsel

• Their paralegals and assistants

• People who are part of the client corporation

• Board members

• Be careful about communications that went to another business address

• Executives and employees 

• Functional equivalents of employees (i.e., independent contractors) 

• Some agents and consultants

Think About Who Can Be Part of Privileged Conversations
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There are two possible tests that govern who is within the 

scope of the privilege for a corporation: the control group test 

and the subject matter test.  The control group is the more 

restrictive test, while the subject matter test is less restrictive.

Which Employees Are Covered by 

Attorney-Client Privilege?
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• For the subject matter test, privileged communications for corporations 

are restricted to those who need to know.  Generally, this requires: 

1. The communication was made for the purpose of securing legal advice;

2. The employee making the communication did so at the direction of his corporate 

superior;

3. The superior made the request so that the corporation could secure legal advice;

4. The subject matter of the communication is within the scope of the employee’s 

corporate duties; and

5. The communication is not disseminated beyond those persons who, because of the 

corporate structure, need to know its contents. 

• Courts applying federal law use the subject matter test since Upjohn Co. 

v. United States, 449 U.S. 383 (1981).

Which Employees Are Covered 

by Attorney-Client Privilege?
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• For the control group test, privileged communications for corporations 

are restricted to management. 

• Privilege applies to communications between counsel and officers or agents of 

the corporation responsible for directing the corporation’s actions in response to 

legal advice.

• In its most restrictive formulation, the idea was that only top management could 

assert the privilege at all because they “personify” the corporation.

• Today, a minority of states use this test.  Ex: Illinois.

• If you are deposed, you want to know if your company headquarters is in a 

control group state even if you are litigating in a subject matter forum.  This 

is important for consistency in different cases.

Which Employees Are Covered 

by Attorney-Client Privilege?
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• Courts often apply a “functional equivalent” test for a nonemployee agent of a 

corporation or partnership. 

• “There is no principled basis to distinguish [the contractor’s] role from that of an employee, 

and his involvement in the subject of the litigation makes him precisely the sort of person 

with whom a lawyer would wish to confer confidentially.”  In re Bieter Co., 16 F.3d 929, 938 

(8th Cir. 1994).

• If this matters for your organization, before your deposition, consider how you would 

defend the privilege if asked facts like:

• Whether the contractor performs a specific role on behalf of the entity, particularly in 

interactions with outsiders or in managing company employees;

• Whether the nonemployee possesses relevant information no one else has; 

• Whether the nonemployee is authorized by the entity to communicate with its attorneys on 

matters within the nonemployee’s scope of work; and

• Whether the nonemployee’s communications with the entity’s attorneys are treated as 

confidential.

Do You Have Any Contractors For Whom You Claim 

Attorney-Client Privilege?
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• Sometimes these are presumed to be covered 

• But default rule is always that disclosure to third parties 

waives the privilege

• If privileged work relies on a consultant, consider:

1. Is the consultant’s work is necessary or crucial to the attorney’s ability to 

understand the client’s communications or to analyze the underlying facts of 

the matter?  E.g., Ravenell v. Avis Budget Grp., Inc., 2012 WL 1150450 

(E.D.N.Y. Apr. 5, 2012).

2. What does the agreement state about privilege?  E.g., United States ex rel. 

Mitchell v. CIT Bank, d/b/a OneWest Bank, 2021 WL 4439516 (E.D. Tex. 

Sept. 28, 2021).

What About Consultants or Agents?
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• If an in-house counsel is acting in their capacity as an attorney, the 

attorney-client privilege applies. Where counsel is acting as a business 

advisor, the privilege does not apply.

• Simple rule, but you do both at once, right?

• The Supreme Court recently granted cert on the question of “[w]hether a 

communication involving both legal and non-legal advice is protected by 

attorney–client privilege where obtaining or providing legal advice was one of 

the significant purposes behind the communication.” In re Grand Jury, No. 21–
1397 (U.S.)

• The government argued for the “primary purpose test,” while the petitioners 

argued for the “significant purpose test.”

• Oral argument was held on January 9, 2023

Satisfying the “Attorney” Requirement of

the Attorney-Client Privilege
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• …And the Court dismissed the petition two weeks later. 

• This makes understanding the rules in the relevant jurisdiction(s) before you 

give your deposition especially critical.  For depositions that are individually 

noticed, a primary reason may be to learn facts that undermine the privilege.

• Some courts expressly consider the status of counsel (in-house or outside) as a 

relevant factor for the court to consider. See Kunneman Props., LLC v. Marathon 

Oil Co., 2021 WL 141234 (N.D. Okla. Jan. 14, 2021); Anderson v. Trustees of 

Dartmouth College, 2020 WL 5031910 (D.N.H. Aug. 25, 2020).

Satisfying the “Attorney” Requirement of

the Attorney-Client Privilege

• If in-house counsel has more than one title, it is 

especially important to clarify when they act as a 

legal advisor, before and during the deposition.
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• Is the “dominant purpose” of a document or discussion legal or business? 

• How much did the involvement of an attorney specifically influence the 

document or discussion?

• Do the documents or discussions specifically involve a request for legal 

advice, reference the request for legal advice, or connect the information 

provided to the provision of legal advice?

• Is it clear that the document or discussion was confidential?

• Is the underlying subject matter something that makes legal advice 
necessary?  Pervasive regulations?  Active litigation?

Practical Factors in Determining Whether 

Communication Is Privileged
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• Who was involved in these communications—i.e., were they appropriately limited? 

• Pay careful attention to overbroad cc’s.

• Has the confidential nature of your privileged communications been consistently 

respected and maintained? 

• Are your privileged e-mails and other written communications clearly identified as 

such?  

• Conversely, is there an argument that privilege designations have been overused?

• What company policies and procedures apply to the solicitation and provision of 

legal advice from in-house counsel? Have they been consistently followed? 

You do not want to undermine claims of privilege by failing to see the broader 

patterns of your company when testifying.

Before You Get to Your Deposition, Think About Key 

Privileged Communications
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• The work product doctrine protects materials prepared in anticipation 

of litigation by a party’s attorney or at the attorney’s direction.  

Hickman v. Taylor, 329 U.S. 495 (1947).

• In federal court, federal law determines work product protection regardless of the basis of 

jurisdiction.  See, e.g., Baker v. Gen. Motors Corp., 209 F.3d 1051, 1053 (8th Cir. 2000); 

In re Powerhouse Licensing, LLC, 441 F.3d 467, 472 (6th Cir. 2006).

• When you are being deposed, resist the urge to refer to ordinary legal 

work as “attorney work product.”

• There must be active or threatened litigation or at least circumstances that cause a 

reasonable attorney to foresee litigation for the doctrine to apply.

• Work performed in response to regulatory requirements usually is not work product, nor 

are non-litigation-related activities of in-house counsel.

Work Product Doctrine
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• In preparing for your deposition, keep the distinction between ordinary 

and opinion work product in mind:

• Opinion work product is afforded the highest level of protection because it discloses the 

attorney’s mental impressions, analysis, opinions and thoughts.

• Ex: draft briefs, strategy discussions

• For “ordinary” work product, the doctrine is really a rebuttable presumption and may be 

overcome if there is a “need.”

• Ex: reports of consulting experts, transcripts of interviews with witnesses, and client records in 

the lawyer’s files

• If there is any work product you are particularly concerned with 

protecting, discuss your approach to that work product with your 

counsel before the deposition.

Work Product Doctrine
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• In preparing for your deposition, consider whether the joint defense or 

common interest doctrine could apply.

• Usually applies only once there is active or threatened litigation and a 

common legal (not business) interest

• Written agreements are not required in many jurisdictions, but all require some 

evidence of a coordinated effort

• Some jurisdictions require that an attorney be involved in every 

communication.

Joint Defense / Common Interest
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• Whether you are being deposed individually or as the representative, it is 

important to understand which employee statements are protected.

• Courts have long held (since Upjohn) that interviews of employees by attorneys 

conducted in internal investigations into wrongdoing or potentially illegal conduct are 

protected by attorney-client privilege, and that notes of such interviews may also be 

entitled to work product protection.

• In contrast, employee interviews conducted in the ordinary course of business, or notes 

recording employees’ statements primarily taken for business purposes will not 

withstand a motion to compel.

• Context is key – if a statement is taken as part of, for example, an internal HR 

investigation conducted in accordance with company personnel policy, regardless 

of whether litigation eventually ensued, then the company likely will not prevail on 

a privilege challenge.

Protected vs. Unprotected 

Statements to Counsel
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• Factors that make an employee’s statement more likely to be privileged:

• Interviewer is in-house counsel or their express appointee;

• Issue under investigation presents a serious risk of litigation (or litigation is 

underway);

• Outside counsel is hired concurrently; and

• Any business purpose is incidental.

Parneros v. Barnes & Noble, Inc., 332 F.R.D. 482 (S.D.N.Y. 2019).

• If outside counsel is involved, their engagement letter can be critical.  See, 

e.g., Wadley v. Univ. of Iowa (S.D. Iowa June 24, 2022).

Protecting Employee Statements
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• To properly protect the privilege, you need to know what is considered a 

waiver and how the scope of waiver is determined.

• Although the privilege belongs to the company, even inadvertent disclosure of 

privileged communications in discovery can lead to a finding of waiver. 

• Waiver may extend to all privileged communications regarding the same 

subject matter, and can go even further in some circumstances. 

• Using the privilege as a sword does not work; selective waiver is almost 

always a bad idea in litigation, especially where the waiver is made “on the fly” 

during a deposition. 

Understanding Waiver for Your Deposition
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• Invoking the advice-of-counsel defense can waive the privilege.

• But some courts may find waiver based on a company’s reliance on legal advice 

in speaking to an external source even when the defense has not been invoked in 

litigation.

• In a surprising 7-2 decision, the Mississippi Supreme Court rejected an insurer’s 

privilege claim over legal advice its in-house lawyer provided its claims adjuster 

regarding a coverage decision. Travelers Prop. Cas. Co. of Am. v. 100 

Renaissance, LLC, 2020 WL 6342790 (Miss. Oct. 29, 2020). 

• The claims adjuster sent a letter referencing “our review” and stating “as we 

understand the Mississippi auto liability and uninsured motorist insurance statutes…”

• The claims adjuster testified that she had no understanding of those laws.  

• That led the court to believe the in-house attorney drafted the letter, in which case the 

letter contained the attorney’s reasoning and waived the privilege.

Exercise Caution In Testifying About Reliance on 

Counsel’s Advice



Questions?
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