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What is CFIUS?
The Implications of FIRRMA
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CFIUS Background
• What Is CFIUS?  The Basics

− Law allows President to block certain foreign investment transactions 
that will impair national security

− National security purposefully not defined – traditionally, defense, 
critical infrastructure, key technologies, federal contracts, etc.

− Can the risk be meaningfully mitigated?  If not, block the transaction.
• No Statute of Limitations
• Mandatory filing only re TID US Business; predominantly voluntary filings
• Initial review can be followed by an investigation if more time/detail 

needed
• Approval from CFIUS provides “safe harbor”

− CFIUS:  Interagency committee that advises President on this issue  
• Chaired by Treasury
• Others include: State, DHS, DoD, Commerce, Energy, DOJ, and others
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FIRRMA – Expanded Jurisdiction 
• Foreign Investment Risk Review Modernization Act of 2018 

(FIRRMA) took effect on February 13, 2020 and significantly expanded 
CFIUS jurisdiction.

• FIRRMA extended the Committee's initial review period from 30 to 45 
days, and authorizes CFIUS to extend the subsequent 45-day 
investigation phase by 15 days “in extraordinary circumstances.” 

• FIRRMA and its implementing regulations emphasize the U.S. 
government’s focus on TID U.S. Businesses
− safeguarding critical technologies

− protecting critical infrastructure

− restricting foreign access to sensitive data of U.S. nationals

• Real estate is specifically called out in FIRRMA.
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CFIUS Post-FIRRMA
Law allows President to block foreign M&A and investment transactions

− Resulting in foreign control over a US business that will impair national security
− Other, non-controlling foreign investment in a U.S. business involved in critical

infrastructure, critical technologies, or collection / maintenance of personal
data on US citizens (TID U.S. business), if such investment will allow the
foreign person

• Access to material non-public technical information
• Membership or observer rights on board
• Any involvement in substantive decision-making of U.S. business

− Real estate transactions near USG sensitive facilities or ports (air/sea)
− Changes in foreign investor’s rights
− Transactions designed to circumvent or evade CFIUS

10
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FIRRMA – Mandatory Filings
• The FIRRMA regulations identify certain transactions and 

investments for which parties must submit a mandatory filing with 
CFIUS: 
− Investments in Critical Technology Companies.  Controlling and most 

non-controlling investments in a TID U.S. Business that produces, 
designs, tests, manufactures, fabricates, or develops one or more 
“critical technologies” for which a U.S. regulatory authorization would 
be required for the export, reexport, transfer (in-country), or 
retransfer of such critical technology are subject to mandatory review 
by CFIUS

− “Substantial Interest” Investments.  Any transaction that results in the 
acquisition of a substantial interest (defined as >25% ownership 
interest) in a TID U.S. Business by a foreign government-controlled 
entity (defined as >49% ownership interest) is subject to a mandatory 
filing with CFIUS

• NB: Real Estate transactions are not subject to a mandatory filing
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Expanded CFIUS Jurisdiction Over Real 
Estate

31 C.F.R. Part 802

12



Expanded Jurisdiction Over Real Estate 
(31 C.F.R. Part 802)

Covered Real Estate (31 C.F.R. Part 802)

Two general categories:

− Real estate described by its relation to “covered ports” (i.e., most airports and 
maritime ports)

− Real estate described by its relation to U.S. military installments and other 
sensitive facilities
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• CFIUS is now authorized to review certain 
transactions involving the purchase or the lease by, 
or a concession to, a foreign person of certain real 
estate in the United States where there is no “U.S. 
business” involved.

• This makes certain investments or acquisitions by 
a foreign person of undeveloped land reviewable 
by CFIUS



Expanded Jurisdiction Over Real Estate (31 C.F.R. Part 802)
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Foreign person must be afforded at least three of the following property rights:
1) physical access,
2) exclude others from physical access, 
3) improve or develop, or 
4) affix structures or objects
“Covered real estate” is real estate that:
• Is, is located within, or will function as part of, a “covered port”
• Within close proximity (1 mile) of military installations and other government facilities listed 
in Part 1 or Part 2 of the Appendix in Part 802
• Within an extended range (up to 99 miles) of certain military installations listed in Part 2 of 
the Appendix in Part 802
• Counties or geographic areas identified in connection with military installations listed in Part 
3 of the Appendix in Part 802
• Any part of military installations identified in Part 4 of the Appendix in Part 802 that are 
within the limits of the territorial sea of the United States
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Expanded Jurisdiction Over Real Estate (31 C.F.R. Part 802)
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Exceptions: real estate in certain urban areas, single housing units, commercial 
office space, leases of retail locations located in “covered ports,” real estate 
transactions involving certain investors from the UK, Canada, Australia or NZ.

U.S. Business (Part 800) vs. Real Estate (Part 802)—if both apply, Part 800 
trumps Part 802. 
Part 800: 
• Transactions where the target U.S. business operates in the real estate sector
• Property as “going concern” – functions as a business (e.g., a building with existing 

tenants) 
Part 802: 
• Apply where there is no U.S. business
• Jurisdiction based on the property rights obtained and proximity to sensitive sites
• Examples: investments in undeveloped land, leases of “covered real estate”
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Certain Exceptions
• The rules exempt certain “excepted real estate 

investors” from “excepted real estate foreign 
states” that are involved in covered real estate 
transactions.  What does this mean?

• CFIUS has identified four foreign states – Australia, Canada, New 
Zealand, and the United Kingdom – as “excepted real estate foreign 
states”.
− Canada and Australia have satisfied all of the criteria for a permanent status 

as excepted foreign states. 

− New Zealand and the UK are eligible as excepted foreign investors, but must 
satisfy the criteria outlined in the CFIUS regulations by February 13, 2023 in 
order to achieve permanent excepted investor status. 

− This more-limited jurisdiction is underpinned by the excepted states' own 
foreign investment screening regimes and coordination with the United States 
on matters relating to investment security.
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Excepted Real Estate Investors
• The CFIUS regulations limit CFIUS jurisdiction over certain investors from  

excepted real estate foreign states, lowering the burden for those foreign 
investors.

− Stringent requirements (satisfied via self-assessment) to qualify as excepted real estate 
investor:

• (1) Foreign national / government / entity (organized and principal place of business) of an 
excepted real estate foreign state

• (2) Seventy-five percent or more of board members and observers are nationals of excepted real 
estate foreign states

• (3) Any foreign person that individually, and each foreign person that is part of a group of foreign 
persons that in the aggregate, holds 10 percent or more of the outstanding voting interest of such 
entity; holds the right to 10 percent or more of the profits of such entity; holds the right in the 
event of dissolution to 10 percent or more of the assets of such entity; or otherwise could 
exercise control over such entity, satisfies (1) above

• (4) Minimum excepted ownership rule

• (5) Does not trigger any of the disqualifying criteria (submitted material misstatement to CFIUS; 
violated material provision of a mitigation agreement; been subject to a Presidential action under 
sec. 721; violated export control laws; convicted of a felony in U.S.)

• Note: For purposes of assessing foreign entities described in this section, foreign persons who are 
related, have formal or informal arrangements to act in concert, or are agencies or instrumentalities of, 
or controlled by, the national or subnational governments of a single foreign state are considered part 
of a group of foreign persons and their individual ownerships are aggregated.

• Note: foreign person retroactively will not be considered an excepted investor with respect to that 
transaction if failure to maintain qualifying criteria for three years post-closing.
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Private Equity Funds
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Exception for U.S.-Managed Fund 
Investments.  Indirect, passive investments by 
foreign investors through U.S.-managed and 
organized private equity and investment funds.U.S. Nationals

Limited Partners –
U.S. / 50%+ foreign

No control over 
funds and no non-

passive rights 

PE Investment Fund, L.P.
(Delaware) 

Management Co, LLC
(Delaware)

Fund General Partner, 
LLC

(Delaware)

U.S. Business Inc.

100%100%

98%2%

Contract

Fund Manager



Review Analysis

• The legislative and regulatory 
reforms did not fundamentally 
alter CFIUS’s approach in 
reviewing the national security 
considerations associated with a 
transaction. 

• CFIUS will still analyze the 
potential national security harms 
of a transaction by assessing the 
sensitivity of the U.S. business / 
assets being acquired and the 
potential threat presented by the 
foreign acquirer.
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Recent CFIUS Trends

20



Year Number of 
Declarations

Declarations
Withdrawn

Number of 
Notices

Notices
Withdrawn 

During Review

Number of
Investigations

Notices
Withdrawn After 
Commencement 
of Investigation

Presidential
Decisions

2011 - - 111 1 40 5 0

2012 - - 114 2 45 20 1

2013 - - 97 3 49 5 0

2014 - - 147 3 52 9 0

2015 - - 143 3 67 10 0

2016 - - 172 6 79 21 1

2017 - - 237 4 172 70 1

2018 20 1 229 2 158 64 1

2019 94 1 231 0 113 30 1

2020 126* 1 187 1 88 28 1
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CFIUS  – Filing Statistics

*This number does not include real estate declarations. The 2020 CFIUS Annual Report notes that the Committee 
conducted an assessment of two real estate declarations and took one of the following actions: request that the 
parties file a written notice; inform the parties that the Committee is unable to complete action with respect to the 
transaction on the basis of the declaration; initiate a unilateral review; or notify the parties that the Committee has 
completed all action under Section 721. 



CFIUS Filing Statistics – Real Estate

Year Declarations Notices
Lessors of Real Estate

2018 - 2
2019 - 1
2020 2 1

Activities Related to Real Estate
2018 - 1
2019 - 2
2020 1 2
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Covered Declarations and Notices – Real Estate Business Sector (under Part 800)

This data only includes transactions in which the target U.S. business operates in the Real Estate Sector, and thus 
under-reports the impact of real estate on CFIUS data.  There are likely transactions where the parties operate in 
non-real estate sectors but where there is property of the target (e.g., a company headquarters, or research facility) 
that is included in the acquisition and its proximity to a sensitive site might be the basis of the CFIUS review under 
Part 802.  The CFIUS Annual Report for FY 2021 will likely include this type of data. 



CFIUS Filing Statistics
Country/Economy 2018 2019 2020 Total

Covered Notices

China 55 25 17 97

Japan 31 46 19 96

Canada 29 23 11 63

France 21 13 11 45

United Kingdom 5 13 14 32

Germany 12 13 7 32

Declarations

Japan 5 14 18 37

Canada 2 12 20 34

United Kingdom 1 11 12 24

Germany 2 7 10 19

South Korea 0 9 4 13
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Most Covered Notices and Declarations by Acquirer Country 



Presidential Action

MAMCO Manufacturing Inc. | China National Aerotechnology Import and Export Corporation (China); George H.W. Bush –
divestiture

Unocal | China National Offshore Oil Company (CNOOC) (China); George W. Bush – blocked 

Wind Farms | Ralls Corporation (owned by two Chinese nationals); Barrack Obama – divestiture 

Aixtron SE (Germany) | Fujian Grand Chip Investment Fund LP (China); Barrack Obama – blocked 

Lattice Semiconductor Corp. | Canyon Bridge Capital Partners Inc. (China); Donald Trump – blocked 

Qualcomm | Broadcom (hostile takeover) (Singapore) [perceived threat by Huawei, China in 5G]; Donald Trump – blocked

StayNTouch, Inc. | Beijing Shiji Information Technology Co., Ltd. / Shiji (Hong Kong) Ltd.; Donald Trump – divestiture 
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Chinese Investment in the U.S.
Impetus for Reform
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Chinese Investment in the U.S.
• Unsurprisingly, heightened scrutiny over rising Chinese activity in U.S. markets served in 

part as impetus for the passing of FIRRMA in August 2018.

• Prior to FIRRMA. China surpassed Canada as the single largest foreign investor in U.S. 
real estate.

− Until 2010: negligible investment
− Between 2010 and 2015: $350 billion ($93b in single and multi-family residences)
− 2016: $33 billion (China), $14 billion (Hong Kong)
− Preferred states: Florida and California
− China – the biggest foreign buyer of U.S. homes but interested in commercial real estate as well

• Chinese investment in U.S. markets – and Real Estate in particular – has decreased 
substantially in recent years. 

− According to Deloitte, Canada is once again the largest single foreign investor in U.S. real estate.
− In 2020, U.S.-Chinese two-way investment reached nearly a decade low. 

• The drastic decrease in Chinese investment in the U.S. can be explained by several 
factors: 

− Heightened U.S. regulatory scrutiny
− Chinese Government restrictions and domestic recovery and risk mitigation policies
− The COVID-19 pandemic
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• Rhodium Group: U.S. China Investment Project, Two-Way Street: 1H 2020 Update available at: https://publications-
research.s3-us-west-2.amazonaws.com/RHG_TWS+1H+2020+Report_25Sept2020.pdf

• Deloitte, Foreign Investors Have Returned to U.S. Real Estate, available at: 
https://www2.deloitte.com/us/en/pages/financial-services/articles/foreign-investors-have-returned-to-us-real-
estate-but-not-where-they-traditionally-went.html

https://publications-research.s3-us-west-2.amazonaws.com/RHG_TWS+1H+2020+Report_25Sept2020.pdf
https://www2.deloitte.com/us/en/pages/financial-services/articles/foreign-investors-have-returned-to-us-real-estate-but-not-where-they-traditionally-went.html


Completed Two-Way FDI and VC between 
the U.S. and China

27

• Rhodium Group: U.S. China Investment Project, Two-Way Street: 1H 2020 Update available at: 
https://publications-research.s3-us-west-
2.amazonaws.com/RHG_TWS+1H+2020+Report_25Sept2020.pdf

https://publications-research.s3-us-west-2.amazonaws.com/RHG_TWS+1H+2020+Report_25Sept2020.pdf


Cumulative Chinese Direct Investment in the U.S.
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• Rhodium Group China Investment Monitor, available at: https://rhg.com/impact/china-investment-

monitor/

https://rhg.com/impact/china-investment-monitor/


Chinese Direct Investment  in U.S. Real Estate
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• Rhodium Group China Investment Monitor, available at: https://rhg.com/impact/china-investment-

monitor/

https://rhg.com/impact/china-investment-monitor/


CFIUS Case Studies
Real Estate
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Scrutiny Pre-FIRRMA
• Even before the enactment of FIRRMA in February 2020, CFIUS took 

action regarding several real estate deals with foreign acquirers and 
investors: 
− In 2005, DP World (“DPW”), a state-owned company in the United Arab Emirates, 

sought CFIUS approval for its acquisition of the Peninsular and Oriental Steam 
Navigation Company (“P&O”), a British firm that operated in a number of U.S. ports 
under the terms of multiple leases. The Dubai Ports case placed CFIUS review 
procedures under intense scrutiny, and ultimately led to the passage of the 
Foreign Investment and National Security Act of 2007 (“FINSA”), which 
broadened the definition of national security and provided for greater 
congressional oversight. 

− In 2012, the Chinese-owned Ralls Corporation purchased four U.S. wind farm 
companies in Oregon whose assets included a project site near a U.S. Navy base 
that trained pilots of drone aircraft. After the U.S. Navy expressed concerns, CFIUS
contacted Ralls and suggested it file a notice. Prior to Ralls, most foreign 
acquirers would not have assessed that there were national security concerns 
arising from proximity to restricted U.S. Navy airspace.
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Scrutiny Pre-FIRRMA
− In February 2015, CFIUS approved the purchase by 

Chinese insurance company Anbag Insurance Group 
Co. Ltd. of the iconic Waldorf Astoria from Hilton 
Worldwide. CFIUS approval came four months after 
the deal was announced, the largest single-asset hotel 
transaction in U.S. history. 

− On July 25, 2017, Cosco Shipping Holdings Co., 
Ltd. (“Cosco”) an international ocean container 
shipping company incorporated in China, filed a 
regulatory announcement on the Hong Kong Stock 
Exchange stating that its proposed tender to acquire 
the outstanding shares of Hong Kong-based ocean 
container shipping company Orient Overseas 
International Ltd. (“OOIL”) was contingent on CFIUS 
approval. Cosco signed an agreement with CFIUS on 
July 6, 2018, to dispose of the Long Beach facility to a 
third party. Under the terms of that agreement, 
ownership of the Long Beach terminal was to be 
transferred to a trust whose principal trustee is an 
independent U.S. citizen. 
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Case Study – Scorpio Gold and Kinross 
Gold
• In July 2020, Canada-based Scorpio Gold 

Corporation (TSXV: SGN) announced that it 
would acquire from affiliates of Canada-based 
Kinross Gold Corporation (NYSE: KGC) 
Kinross Manhattan Property located adjacent 
and proximal to Scorpio Gold’s Goldwedge 
property in Nye County, Nevada.

• On March 4, 2021, Scorpio Gold announced 
that the parties had received approval from 
CFIUS for the purchase. 

• Though the reason for CFIUS review was not 
disclosed, the Kinross Manhattan Property is 
located in close proximity to U.S. Air Force 
command and control facility, Creech Air 
Force Base.
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Case Study: a RE filing under Pt. 802

• Publicly traded company acquired “land rights” close to 
designated military facilities on App. A to Part 802
− Land rights had to be evaluated under state law to determine how 

they fit in the type of transaction described in Part 802 – no perfect 
match between CFIUS regulations and state law, which regulates 
real estate transactions

• Eligible for “excepted foreign investor” exception but chose to file
− Meeting the exception requires very detail due diligence
− Exception conditions must be met 3 years post-closing – creates 

uncertainty
− Parties had to provide evidence of excepted foreign investor during 

review period
• Cleared within initial 45-day review
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Why is this important?
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How to Recognize a CFIUS Transaction?
• Factors to consider:

− Foreign acquirer / investor
− Lease building that houses offices / assets of

▪ U.S. Government – federal and state agencies (e.g., DOJ, FBI, police 
precinct, court houses)

▪ High tech company

▪ Government contractor (defense or other) (e.g., data processing center)

▪ Unique product or sole source provider to the government

− Sizeable market share
− Infrastructure project: rights to a port, highway, energy assets (e.g., 

airport terminal redevelopment)
− Located in close proximity to a facility of particular interest to the U.S. 

Government (e.g., where ground tests conducted)
• Key inquiry:

− National Security / Critical Infrastructure / Critical Technologies
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Who is Affected?

• Real estate developers

• Leasing companies

• Building manager

• Real estate investment funds that include foreign investors

• Lenders

• Buyers and sellers generally – an M&A might be of interest to 
CFIUS simply because of the business location.
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What is at Risk?
• Lose the investment – forced divestiture

• Sell at a discount – usually to a CFIUS pre-approved U.S. buyer

• Financial losses
− Loss of revenue

− Inability to repay loan

• Pay for all the expenses associated with divestiture

• Pay a penalty

• Reputational risk
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Due Diligence
• Conduct pre-closing due diligence – both seller/buyer/lender 

− Initial analysis whether the real estate would be of concern if sold to 
a foreign person

• Real estate interpreted broadly – both ongoing concerns and 
undeveloped land, and businesses located in close proximity to sensitive 
assets

− Understand the buyer’s ownership structure
• Foreign entity / foreign owned or controlled
• Which jurisdiction?
• Who exercises control over decisions of acquiring/leasing entity?
• If an investment fund

▪ Where is the Manager / General Partner incorporated?

▪ Is foreign ownership only through Limited Partner subscriptions?

▪ Are there any rights outside of negative minority shareholder protections that 
LPs enjoy?
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Strategies to Mitigate Risk
Driven by who bears the risk – will the party have continued 
involvement post-closing?
• Real Estate Investment Funds 

− Screen investors at the subscription phase if the fund plans to invest in:
• Office buildings in densely populated areas

• Buildings that are typically leased to the U.S. Government (federal or state)

• Buildings leased to U.S. government contractors

− Ensure foreign money comes in the form of passive investment, no control over 
management or day-to-day operation of the Fund/its portfolios – fund formation 
documents

• Consider Excepted Foreign State investor

• Buyers/Lessees/Financial Institution financing a transaction
− Make CFIUS approval a condition precedent
− Other mechanisms in the agreement – who bears costs if unwinding ordered (money in 

escrow?)

• Seller/Lessor
− Negotiate a CFIUS breakup fee
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Questions?
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