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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

FOR LIVE EVENT ONLY



Visa Issues
What has changed

What has stayed the same

Workarounds



What has changed



Buy American, Hire American 
(BAHA) Executive Order

On April 18, 2017, President Trump signed the “Buy American, Hire 
American” Executive Order (EO), which focused primarily on 
strengthening the “Buy American” policies of  the U.S. government 
and reforming the H-1B skilled worker visa program.
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How has BAHA impacted the U.S. 
immigration system?

Rescission of  deference to prior approvals for visa extensions

Ballooning processing times backlog 

Extreme vetting policies at U.S. consulates abroad

Third party placements challenged

Increased attention to corporate compliance: Labor Condition 
Application (LCA), I-9 and increased employer site visits
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BAHA

Spotlight on 

Prevailing Wage & 
Occupational Code 
Issues in the H-1B 
Environment

9
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How has BAHA impacted the H-1B visa 
program?

USCIS has tightened the definition of  a “specialty occupation” 

Dramatic increase in the number of  H-1B Requests for Evidence 
“RFEs” and H-1B denials

H-1B selection to favor advanced degrees

H-1B registration lottery system
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H-1B numbers

RFE percentage

21.5% (before BAHA)

• 38% (2018)

• 60% (2019)

Approval percentage

94% (before BAHA)

• 84.5% (2018)

• 75.4% (2019)
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L-1 numbers

RFE percentage

34.2% (before BAHA)

• 45.6% (2018)

• 51.8% (2019)

Approval percentage

83.1% (before BAHA)

• 77.8% (2018)

• 74.4% (2019)
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More Numbers, Third Party Placement 
Companies

H-1B denial rates for IT contracting 
companies (FY 2018)

Capgemini 80%

Cognizant 65%

Infosys 54%

Syntel 47%

Mindtree 40%

HCL America 34%

H-1B denial rates for NON - IT 
contracting companies (FY 2018)

Amazon 1%

Microsoft 1%

Intel 1%

Google 1%

Apple 2%
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New Public Charge Rule

Expanded definition of  what leads to public charge inadmissibility

• Receive public benefits for more than 12 months out of  36

• Benefits are aggregated: receipt of  two benefits in one month counts as two 
months

• Medicare, Medicaid, food stamps and rental support all count

• Will hit low- and middle-income immigrants the most

• But increased paperwork for all
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New Travel Ban

First travel ban:  Iran, Libya, Somalia, Syria and Yemen

North Korea and Venezuela also face visa bars

Added January 31:  no more immigrant visas (green cards) for Eritrea, 
Krygyzstan, Myanmar and Nigeria

No more “diversity visas” for Sudan and Tanzania
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What else has changed?

Social media tracking on immigration forms and visa applications

Limits to Temporary Protected Status (TPS)

More restrictive asylum policies

Refugee admissions sharply limited

Flow of  legal immigration restricted because everything takes longer
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What has stayed the same



Some things have not changed

1

Immigration and 
Nationality Act

2

Federal Courts

(e.g. F-1 unlawful 
presence memo 
injunction; travel ban 
injunctions)

3

Long term employees 
at USCIS and DOS
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Zealous Advocacy
For our clients 
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Workarounds



There aren’t any real “workarounds”

USCIS has become an adversary, not an adjudicator

Document all evidentiary points

Careful and thorough advocacy is critical

Don’t be afraid to sue
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There will be difficulties 
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What we can do at the beginning of  a case

‒ Flag cases at the outset to alert managers and Talent Acquisition 
where there is a high risk of  denial

‒ Reduce denial risk by collecting additional information from 
managers prior to filing

‒ Outreach to educate business units and manage expectations

‒ Focus on compliance
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What to do if  a case is not approved

1

Consider refiling and 
addressing the denial 
issues in the new 
filing with hopefully a 
more reasonable 
officer

2

Appeals and motions 
to reopen/reconsider

3

Sue in federal court
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Questions?

Leslie Ditrani

Co-Managing Partner

Leslie Ditrani is Co-Managing Partner of  Chin & Curtis, LLP and has been practicing 
immigration law for more than 25 years. Leslie is known for her broad expertise in 
business and family immigration matters and dedication in finding creative and effective 
approaches for all of  her clients. Working closely with employers to hire and retain 
talent, Leslie represents a wide range of  enterprises from start-ups and entrepreneurs to 
large and established businesses. She is also proud of  her individual clients and has had 
great success in family and humanitarian work. Leslie will find the solution for you.

Thank you
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Worksite  Compliance: Compliance In An Era Of  Increased 
Enforcement by  DOJ, DOL,DOS; DHS and a host of  others 

NEIL S. DORNBAUM is recognized as one of the premier 
immigration attorneys in the State of New Jersey. As a 
partner at Dornbaum & Peregoy, he has limited his 
practice for over 30 years to immigration and 
nationality matters with a special emphasis on 
employment based immigration. 

He has been named in “Best Lawyers in America” for 
the last 20 years and was named Lawyer of the Year for 
2013. He is listed in Martindale Hubbell’s Bar Register 
of Preeminent Lawyers.  He is one of less than 500 
lawyers worldwide listed in the “International Who’s 
Who of Corporate Immigration Lawyers” and 
“International Who’s Who of Business Lawyers”.  Mr. 
Dornbaum has also been named in “U.S. News and 
World Reports Best Lawyers/Best Law Firms” and in 
New Jersey and New York magazines’ list of “Super” 
and “Top” Lawyers.
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Introduction

Asplundh Tree Experts

Infosys

United/Continental Airlines

Culinaire International

IBM

Kelly Services, Inc.

Forever 21

FTD Inc

Taco Bell 

University of  California San Diego Medical Center

Martin Farms

Tyson Foods

Hoover, Inc.

JC Penny 

Macy's

Morton’s Steakhouse
John Jay College of  Criminal Justice

KMart 
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So Many Agencies To Be Aware Of  

Department of  Justice (DOJ)

Executive Office of  Immigration 
Review (EOIR)

Office of  the Chief  Administrative 
Hearing Officer (OCAHO)

Office of  Special Counsel for unfair, 
Immigration-Related Employment 
Practices (OSC)

US Attorneys Office 
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Major Areas that Immigration Impacts

I. General Areas Where Immigration Issues Often Arise

1.  Hiring

2.  Changes in duties; title; compensation; and location of  employment

3.  Travel of  employees outside of  the U.S. 

4.  Retention  of  employees (LPR processing)

5.  Corporate Reorganization/Mergers/Acquisitions   

6.  Maintenance of  status

7.  Termination of  employees

8.  Compliance (I-9, H-1 public inspection folders, PERM retention folders)

9.  Audits/Enforcement (DHS; DOL; DOS and DOJ)
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Misunderstandings or errors in complying 

with these legal requirements following:

 Hiring delays

 Dismissal/Removal of  employees

 Federal government audits

 Restrictions in future hiring of  foreign nationals

 Discrimination/employment suits against the Company

 Violations of  Federal Law (includes civil fines and criminal 
penalties for the Company 
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FDNS Audit

FDNS is Office of Fraud Detection and National Security 

Goal is to detect, deter, and combat immigration benefit fraud

Fraud encompasses any application with concrete evidence 
that leads an adjudicator to suspect fraud. This can include 
demeanor, contradictory statements of material facts, atypical 
or boilerplate applications, suspected fraudulent documents or 
genuine documents that appear to be obtained through 
misrepresentation.
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Kentucky Consular Center (KCC)
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Wage and Hour Audits
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DOL OIG
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Enforcement - ICE

In fiscal year 2018, HSI opened 6,848 worksite investigations 

compared to 1,691 in FY17; initiated 5,981 I-9 audits compared to 

1,360; and made 779 criminal and 1,525 administrative worksite-

related arrests compared to 139 and 172, respectively; all of these 

categories surged by 300 to 750 percent over the previous fiscal 

year.
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Increased IER (formerly OSC) Enforcement
Non-Discrimination in I-9 Process

• Enforces citizenship/immigration status discrimination, 
national origin discrimination, document abuse and 
retaliation

• Civil penalties:

• Citizenship/national origin discrimination $452 –
$17,816

• Document abuse – $178 – $1,782

• Back-pay & injunctive relief

• New Focus on protecting US Workers 
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• Recent notable enforcement

• MUY Brands (78 Taco Bell franchises -$175,000/$50,000 back pay) 
(October 2019)(required specific work authorization documents 
from all lawful permanent residents)

• Allied Universal Holdco (largest private security firm in the United 
States-required specific documentation to prove work 
authorization) (Sept 2019) ($194,000)

• United General Bakery Inc (a baked goods supplier0 (July 2019) 
(required unnecessary and specific immigration documents to 
prove their work authorization at both initial hire and 
reverification) ($45,000) 

• El Expreso Bus Company (provides intercity passenger bus 
service) (unlawfully denied employment to qualified and available 
U.S. workers because it preferred to hire temporary visa workers 
with H-2B visas) ($197,500 to pay any wages lost by U.S. workers 
whose applications it improperly rejected or ignored, pay $31,500 
in civil penalties to the United States, and be subject to monitoring 
compliance by the Department of  Justice.)

continued

Increased IER Enforcement
Non-Discrimination in I-9 Process
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Asplundh Tree Experts  

$95 million - largest settlement to date 

• $80 million criminal forfeiture

• $15 million civil payment  

Background

Impact of  E-Verify  

Lessons Learned 
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Questions?
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Worksite 
Enforcement 

Form I-9: Overview, 
Audits, Raids, & Best 
practices 
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Form I-9

Employment Eligibility Verification Form I-9: 

❑ Issued by Department of  Homeland Security

❑ Employer is required to examine documents 

❑ Employers and mangers can be criminally prosecuted if  they 
knew or should have known that an employee presented false 
documents

❑ Risk millions in fines, asset forfeiture, even jail time
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Form I-9

“Smart” Form I-9 
downloadable form 
at www.uscis.gov
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I-9 Common Issues 

False documents

Identity theft 

Timely completion

Over documentation

Lax Record keeping policies
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You Are Not A Document Expert, BUT…

• Check spelling

• Proper list documentation 

• Common sense examination
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Identity Theft

• Innocent Bystander & Victim of Identity 
Theft

• Third Party Notices 
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New Confessed Identity Scenarios (NCIS)

Employee “Carlos” changed
his name to “Juan” and
acquired work authorization
after originally producing
fraudulent Form I-9
documents.

What can the company do?
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Making a Comeback: No Match Letters

Do not ignore the resurgence of  No Match 
Letters! 

1) Check for typos or errors

2) Ask employee to fix or complete new I-9 
within 93 days

3) When to terminate? 
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Audit vs Raid 

I-9 Audit

Notice of  Inspection

72 hours to respond

Ability to correct I-9s during 72 
hour period

Worksite Raid

Search Warrant

Interrogations

Document seizure

Possible arrests

No time for I-9 corrections 
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I-9 Inspection
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Corporate Employment Verification Policy 

Have an audit protocol in place

Know the percentage of your 
immigrant workforce

Make copies of all I-9s and crucial 
documents

Understand your business 
interruption risks

Attorney-client privilege

Have your I-9s in order
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Sometimes Settling is a Good Thing
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ICE RAIDS - Breaking News. . . .

Headline Examples: 
• LoadTrail Raid in North 

Texas (2018)

• CVE Raid in North Texas 
(2019)

• La Espiga de Oro in 
Houston (2015)

• Howard Industries (2008)

• Agriprocessors (2008)
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The list of  no-nos

NEVER…

Recycle employees

Accept deadlines at 
face value

Conceal employees

Harboring scenarios

Backdate documents

Ignore the situation
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Criminal Liability 

8 USC Section 1324 – Bringing 
In And Harboring Certain 
Aliens 

18 USC Section 2 – Aiding and 
Abetting 

8 USC Section 1324a –
Unlawful Employment of  
Aliens 

18 USC Section 371 –
Conspiracy to Commit Offense 
or Defraud the United States 

26 USC Section 7212, IRC 
Section 7212 – Attempts to 
Interfere with Administration 
of  Internal Revenue Laws 

26 USCA Section 7206, IRC 
Section 7206 – Fraud and False 
Statements

26 USCA Section 7207, IRC 
Section 7207 – Fraudulent 
Returns, Statements, or Other 
documents

26 USCA Section 7201, IRC 
Section 7201 – Attempt to 
Evade or Defeat Tax 
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Employment-Based 
Immigration 
Sponsorship 

When strategic hiring 
options exposes 
liability 
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The Nonimmigrant Worker – A Bird’s Eye 
View

Strategic hiring options for 

• professional workers, 

• corporate transferees, 

• investors and traders, 

• students and trainees, 

• workers with essential skills or specialized knowledge, 

• agriculture and farm workers, 

• domestic workers, 

• skilled workers
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Employment-based Immigration: Hot Spots

Know the Terms of  Sponsorship 

• Changes in the employment of  a foreign national (promotion, relocation, 
termination, change of  employer, merger or acquisition)

• Professional Employer Organizations: co-employer for immigration purposes? 

Know the Costs of  Sponsorship

• Who must / can pay for sponsorship

Travel and workforce continuity 

• Uncertainty of  visa issuance at consular post abroad 

• Intent issues 
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Don’t be Scared, Be Prepared 

We don’t know everything! - Talk to both Immigration and Labor & 
Employment Law Experts

Develop corporate guidance documents and policy

Routine training

Workforce training and information 

Know your rights 
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Questions? 
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Lisa Sotelo is a Partner at Elise Healy + Associates pllc in Dallas, Texas.
She is Board Certified in Immigration and Nationality Law by the Texas
Board of Legal Specialization and focuses her practice on Corporate
Immigration. She counsels corporations, educational institutions, and
individuals on a variety of business immigration and worksite
compliance issues. Her experience also includes matters involving
federal litigation, international adoption, family immigration matters,
and immigration court proceedings. She holds various leadership roles in
both AILA (American Immigration Lawyers Association) and the State Bar
of Texas, is involved in community activism, and speaks frequently at
government, academic, and industry conferences.


