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Avoiding A Fracking Mess 
By Mark P. Fitzsimmons (202.429.8068 ) and Jennifer Quinn-Barabanov (202.429.8027 ), Steptoe & Johnson LLP 

Law360, New York (September 6, 2011) – There is no hotter topic in the 

field of environmental and tort law than horizontal drilling and hydraulic 
fracturing, affectionately known as “fracking.” This combined process 
extracts natural gas (and oil) from dense rock deposits by high-pressure 
injection of water containing sand and chemical additives that facilitate 
the process. 

The technology holds great economic promise. Natural gas is 
environmentally clean, abundant and domestic. It accounts for about 25 

percent of the U.S. energy supply, and fracking has grown from insignificance only a few years ago, to providing 
about 30 percent of the natural gas produced today. It is estimated that it could be responsible for 50 percent of 
production within a couple of decades. Of no less importance in today’s economic climate, it has been further 
estimated that fracturing has accounted for 200,000 new jobs, with more expected in gas production and in the 
expansion of a renewed U.S. chemical industry using natural gas as a cheap and readily available fuel and 
feedstock.[1] 

Fracturing has passionate opponents. Regulatory scrutiny, once balanced and reasonable or permissive if not 
irresponsible, depending upon your perspective, has tightened. Further regulation is likely. Federal, state and even 
local jurisdictions have gotten into the act with a variety of reports, regulations, proposals and initiatives. [2] 

This being America, it was inevitable that litigation would result. As use of fracking has grown, so have the number 
of suits challenging it. A spot review of court dockets as of this writing indicates near 40 cases filed alleging some 
form of contamination, 10 of which are proposed class actions. Whether such litigation will become the next 
asbestos or MTBE remains to be seen. Nonetheless, more lawsuits will happen, and for the prudent executive or 
company involved in shale gas extraction, some planning makes good sense. 

The stakes in such litigation are likely to be high. A review of the existing complaints, augmented by media stories, 
regulatory agency reports and environmental group position statements generates an imposing list of allegations: 

 Fracking fluids are being put into drinking water sources or injected in a manner where such 
contamination is likely. 

 Fracking can cause earthquakes. 

 Fracking is unpredictable and cannot be controlled. We do not know what might happen and where the 
contaminants might go. 

 Many fracking fluids are hazardous, with many containing chemicals known to cause cancer in humans. 

 Fracking also releases naturally occurring toxic pollutants, including explosive methane gas, mercury, 
lead, arsenic and radioactive materials, among others. 

 Fracking fluids in large part are not recovered and those that are often are improperly managed, causing 
still more contamination. 

 Much contamination has already occurred, and it could be decades before everything down there shows 
up. We do not know its full extent. 



 More should have been done to study this before it got started, and it should not be allowed to continue 
until it is proven to be safe. 

 Less-toxic chemicals and safer procedures exist and always have. 

 Industry has engaged in cover-ups, conspiracies and high-level politicking to hide the truth. 

 The regulators have not and are not doing their jobs. Even if more is being done now, they are way 
behind and facing continuing and significant political pressure to allow fracking. 

On top of these allegations are requests to shut down fracking altogether, and for huge damage sums, 
environmental remediation and restoration, medical monitoring programs, and punitive damages. 

So What Should the Potential Defendant Be Doing Now? 

Even if a company involved in hydraulic fracturing and horizontal drilling has not been sued, that suit could be on 
its way. Some thoughts on things that might be done now to get ready follow: 

1) Get your team ready. 

Put your internal company and external lawyer and expert team together now. Legal expertise in the areas of 
state, local and national environmental regulation; environmental and tort litigation; and potentially leases and 
commercial disputes will be necessary. Line up your internal and external experts and consultants, and hire them 
before someone else does (and refuses to share). 

Likely needs include: independent engineering expertise in the technique and prevailing industry standards, now 
and over time; chemical identification, i.e., detection and sources of chemicals; chemical fate and transport, i.e., to 
what extent chemicals have moved and from where in the environment; and toxicology, the potential health 
effects of the chemicals involved, in particular in what forms and at what exposure levels. One charge they can 
start with: Do these allegations apply to us, and what are our answers? 

You should also put together your team for dealing with fracturing “emergencies,” e.g. explosions or blow-outs. 
Immediate action and follow up responses, from the political, regulatory, business, public relations and litigation 
perspectives will all be important. The team is likely to consist of many of the same individuals as that for 
litigation. 

2) Learn from what has been going on in the courts. 

Many fracking suits are not yet substantially developed, but there certainly is a record, and it is added to every day. 
Study the existing cases. What arguments have been made, successfully and unsuccessfully? Who is involved on 
the plaintiff’s side? The lawyer who has filed five suits already may be the one drafting the next complaint against 
you. Monitor those cases that seem trend-setting, or are in your jurisdiction, or that might fit your profile of 
operations. 

You should also attempt to reach out to the defendants and counsel involved in other cases, if they will cooperate. 
Explore joint defenses and shared strategies. You can learn and potentially avoid later and costly finger-pointing. 
Any such communications might be covered by the joint defense or common interest doctrines. The actual 
pendency of litigation is not always required for these privileges to attach, but you obviously need to know the law 
that will apply. 
 



3) Be aware of the regulations and the regulators. 

It goes without saying that you must comply with the law. It is, however, worth some study of regulatory strictures 
in jurisdictions that do not specifically apply to you, or that may be proposed. They are likely raw material for a 
plaintiff arguing a standard of care that you failed to meet. 

New regulations and regulatory policies are being debated and written at all levels of government. You need to 
stay abreast. The potential defendant in a fracturing case should also seek to comment on such regulation. 
Depending upon the company and the forum, this can be done individually, or through trade organizations. 

Embrace logical and reasonable new regulatory proposals. Support their enactment. They may provide a standard 
that you do meet, and forestall stricter regulation that is not practical or achievable, and that could be used as the 
barometer of your liability and damages. 

4) Critically assess your operations. 

Ask an independent expert to critically assess your operation. Hire him through your outside counsel to maintain 
privilege. How does the company rate compared to existing and proposed regulations and standards, specifically 
applicable or not? There are a number of existing and proposed industry standards, e.g., the American Petroleum 
Institute has issued Industry Guidance/Best Practices on Hydraulic Fracturing (HP), [3] and the recent U.S. 
Department of Energy report cited above calls for additional standards to be voluntarily developed by industry. 
Review these standards, assess your compliance, and stay current. Well drilling, construction and operation; 
management of recovered fracking fluids or “flow back”; methane migration; ground water contamination from 
fracking fluids; and air emissions seem to be the source of most complaints. 

Give a hard look to your contractors as well. Even if they are independent, you are going to be responsible for 
their actions. 

5) Operate in the open. 

“Confidential,” “proprietary” and “trade secret” are among plaintiffs’ favorite words. It is an opportunity to create an 
issue even where none exists. Is everything you are doing, or the specific constituents of the fracking chemicals 
that you use, really proprietary? Is secrecy necessary to preserve your business? If after a careful and balanced 
analysis the answer is yes, that is fine, and your review will give you the basis to explain and defend your position. If 
confidentiality is not really necessary, then put it out in the open. There is a legislative trend to require full 
disclosure of fracking chemicals, so the government may be making at least part of this decision for you. Many 
companies are also going to disclosure voluntarily, which will make nondisclosure tougher to defend. 

6) Know your chemicals. 

What are you using? What is in your fracking fluids, including trace constituents and residuals? As stated above, 
many jurisdictions have or are in the process of enacting mandatory disclosure regulations. Even if such does not 
apply to you, consider disclosure anyway. And if you do not know what is in the fluids you are or have used, find 
out. There is no reason to defend against an allegation of benzene exposure, if it is not in what you are using. 

If you employ chemicals that are arguably more toxic, e.g., designated as “known” or “probable” human 
carcinogens by regulatory agencies, you need to either develop arguments as to why those chemicals are 
necessary and do not pose any threat under the conditions used, or consider alternatives. “Natural” and less-toxic 
alternatives have and are being developed, and are in use.[4] They will be cited to argue that you ignored safer 
alternatives. Moreover, “it cost too much” is not going to be a very compelling rejoinder. Explore the alternatives. If 
they do not work, be prepared to argue why, in detail. 



7) Know the area where you are drilling. 

Monitoring of conditions and chemicals, before you start to drill, and during and after, is worth considering. For 
example, methane is associated with fracturing, but also occurs naturally from other sources and can be “typed.” If 
you are able to document its existence prior to your activities in a form or with characteristics different than what 
may be expected from fracking, that could prove very important in disputing a later assertion of contamination. 
The same can be said for naturally occurring radiation, metals and other substances. It is also a good idea to look 
when practical by seismic analysis or other techniques for the presence of old wells. They can be a conduit for 
contamination. In addition, determine who lives in your drilling area, how far away, and whether they have a well. 

8) Arm’s-length transactions and documented dealing. 

More than a few of the filed cases have involved allegations from landowners of fraudulent inducement of leases. 
Negotiate upfront, deal at arm’s length, and document those dealings. You should also review and consider 
indemnity agreements in all your contracts, as well as the financial strength of the giver of the indemnity. 

9) If a problem develops, fix it. 

If problems are alleged (before a lawsuit is filed) consider being proactive. Investigate the problem, and if it does 
exist, and you appear to have caused it, fix it. It will save time and effort later on, and just may engender some 
good will. 

Conclusion 

Many of the above steps will entail some not-small expense. In the current climate, however, anyone involved in 
hydraulic fracturing and horizontal drilling may expect litigation at some point. Litigation is invariably expensive. 
Litigation for which you are ready and which can be conducted on your own terms, will be less expensive and 
potentially more successful. 

--By Mark P. Fitzsimmons and Jennifer Quinn-Barabanov, Steptoe & Johnson LLP 

Mark Fitzsimmons and Jennifer Quinn-Barabanov are partners in the toxic tort and environmental litigation 
section of Steptoe & Johnson, in the firm’s Washington, D.C., office. 

The opinions expressed are those of the authors and do not necessarily reflect the views of the firm, its clients, or 
Portfolio Media, publisher of Law360. This article is for general information purposes and is not intended to be 
and should not be taken as legal advice. 

[1] See Shale Gas Subcommittee of the Secretary of Energy Advisory Board, 90-day Report — Aug.11, 2011. 
Bloomberg News, www.bloomberg.com/news/2011-08-10. 

[2] See, e.g New York’s Preliminary Revised Draft Supplemental Generic Environmental Impact Statement 
(SGEIS), http://www.DEC.NY.gov/energy. 

[3] See HF1, HF2, HF3, St4d 65 Part 2, RP 51R, and other Guidance documents readily available at www.api.org. 

[4] See, e.g., “Innovators make a business of friendlier fracturing” Fuel Fix Aug. 15, 2011, www.fuelfix.com. 
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