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Agenda

• Brief overview of Fair Housing Act

• AFFH Background and History

• What is the Current AFFH Requirement?

• What’s Next in AFFH?



Fair Housing Act Overview



Fair Housing Act Overview

 42 U.S.C. § 3601 et seq. and 24

C.F.R. Part 100

 Prohibits discrimination in housing

and residential financing

transactions



Fair Housing Act:
Protected Classes 

• Federal FHA: Race, color, religion, sex, 

handicap, familial status, national origin

• “Sex” includes gender identity

• National origin can include limited English 

proficiency matters

• State/local laws may expand protected 

classes 

• Examples: source of income, age, marital 

status, veterans status



Fair Housing Act Overview
Types of Discrimination

Disparate Treatment/Intentional 
Discrimination

• Most common claims
• Intent/discriminatory motive needed
• Includes quid pro quo and hostile 

environment harassment

Disparate Impact: A facially-neutral 
policy that 
• Creates a disproportionate impact 

AND
• Is not justified by a business 

necessity or where the business 
necessity can be accomplished by 
means having a lesser disparate 
impact



Fair Housing Act Overview

• Fair Housing Act:  “The Secretary of Housing and Urban Development shall 

... administer the programs and activities relating to housing and urban 

development in a manner affirmatively to further the policies of this 

subchapter.”

• Made applicable to HUD grantees via subsequent laws

• Applicability: HUD and HUD-funded programs

• Separate from other FHA obligations applicable to nearly all housing-

related lending, insurance, appraisals, and multifamily housing (disparate 

impact and disparate treatment)

Affirmatively Furthering Fair Housing



History of  Affirmatively 
Furthering Fair Housing



Brief  History of  Affirmatively Furthering Fair Housing

EO 12892 (Jan. 17, 1994): HUD has 
primary authority for all federal 

executive departments and agencies 
to administer housing and urban 

development activities in a manner 
that furthers AFFH

Pre-2015 definition never regulatory 
or statutory:

• 1. Conduct an analysis to identify
impediments (AI) to fair housing choice
within the jurisdiction

• 2. Take appropriate actions to overcome the
effects of any impediments identified
through the analysis

• 3. Maintain records reflecting the analysis
and actions taken in this regard.

Recipients certified compliance with 
AFFH

GAO concluded AI process was not 
being effectively implemented

Westchester County case alleged 
false AFFH certifications



2015 Affirmatively Furthering Fair 
Housing Rule

• Applies fulsome planning and analysis 

requirements to participating jurisdictions 

(cities, counties, states that receive HUD 

CPD funds) and public housing authorities

• Detailed data for analysis provided by HUD

• Analysis tool called the Assessment of Fair 

Housing (AFH)

• Rule was ostensibly about planning and 

process but HUD had enforcement 

authority



2015 Affirmatively Furthering Fair Housing Rule

“Meaningful actions” in addition to combating 
discrimination:

• Overcome patterns of segregation and foster inclusive 
communities free from barriers that restrict access to 
opportunity based on protected characteristics

• Address significant disparities in housing needs and in 
access to opportunity

• Replace segregation with truly integrated and balanced 
living patterns

• Transform racially and ethnically concentrated areas of 
poverty into areas of opportunity

• Fostering and maintaining compliance with civil rights 
and fair housing laws

Duty extended to all of a HUD program 
participant’s activities and programs relating 
to housing and urban development, not just 

use of HUD funds



2020 Headlines

New York Times: Trump Plays on Racist Fears of Terrorized Suburbs to Court 

White Voters

Reuters: Trump: 'suburban' Americans don't want low-income housing foisted on 

them

Fox: Trump says 'suburban housewife' will vote for him over Biden, cites low-income 

housing policies. 'They want safety & are thrilled that I ended the long running 

program where low income housing would invade their neighborhood,' Trump tweeted



Trump Administration Actions

• Implemented without Notice and Comment rulemaking on any 
of the text of the final rule

• No planning/analysis required

• 24 CFR 5.150:

• Fair housing: housing that, among other attributes, is 
affordable, safe, decent, free of unlawful discrimination, and 
accessible under civil rights laws

• AFFH: any action rationally related to promoting any of the 
above attributes of fair housing

• 24 CFR 5.151: “A HUD program participant’s certification that 
it will affirmatively further fair housing is sufficient if the 
participant takes, in the relevant period, any action that is 
rationally related to promoting one or more attributes of fair 
housing as defined in section 5.150(a).”

2020: Preserving Community and Neighborhood 
Choice rule (85 Fed. Reg. 7899)

2018: analysis template withdrawn, 
reversion to pre-2015 analysis using AI



2021 Affirmatively Furthering Fair Housing Actions
Biden Administration – Executive Orders

Executive Order 13985 of January 20, 

2021: Advancing Racial Equity and 

Support for Underserved Communities 

Through the Federal Government

https://www.govinfo.gov/content/pkg/FR

-2021-01-25/pdf/2021-01753.pdf

 The “head of each agency … select certain of the agency’s programs and

policies for a review that will assess whether underserved communities and

their members face systemic barriers in accessing benefits and

opportunities available pursuant to those policies and programs.” Each

agency has been directed to submit a report on this assessment within 200

days.

Memorandum of January 26, 2021: 
Redressing Our Nation’s and the Federal 
Government’s History of Discriminatory 
Housing Practices and Policies

https://www.govinfo.gov/content/pkg/FR
-2021-01-29/pdf/2021-02074.pdf

 “It is the policy of my Administration that the Federal Government shall work

with communities to end housing discrimination, to provide redress to those

who have experienced housing discrimination, to eliminate racial bias and

other forms of discrimination in all stages of home-buying and renting, to lift

barriers that restrict housing and neighborhood choice, to promote diverse

and inclusive communities, to ensure sufficient physically accessible

housing, and to secure equal access to housing opportunity for all.”

 Directs HUD to re-examine the 2020 Affirmatively Furthering Fair Housing
Rule and 2020 Disparate Impact Rule consistent with the Memorandum.

https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01753.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01753.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-29/pdf/2021-02074.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-29/pdf/2021-02074.pdf


2021 Affirmatively Furthering Fair Housing Rule
Restoring Affirmatively Furthering Fair Housing Definitions and Certifications 

Interim final rule

Justification: 2020 rule improperly 
promulgated and inconsistent with 

“judicially recognized AFFH principles”

Restores definitions from 2015 AFFH 
Rule

Makes technical assistance available to 
those who want it

Effective July 31, 2021

There is no AI or AFH requirement



Current AFFH Requirements
Combining 2020 and 2021 Rules



Affirmatively Furthering Fair Housing 
Rule Purpose

“Pursuant to the affirmatively furthering fair 

housing mandate in section 808(e)(5) of the Fair 

Housing Act, and in subsequent legislative 

enactments, the purpose of the Affirmatively 

Furthering Fair Housing (AFFH) regulations is to 

provide program participants with a substantive 

definition of the AFFH requirement, as well as to 

provide access to an effective planning 

approach to aid those program participants that 

wish to avail themselves of it in taking 

meaningful actions to overcome historic patterns 

of segregation, promote fair housing choice, and 

foster inclusive communities that are free from 

discrimination.”



Affirmatively Furthering Fair Housing Definitions
24 CFR 5.151

Affirmatively Furthering Fair Housing is “taking meaningful actions, in addition to 

combating discrimination, that overcome patterns of segregation and foster inclusive 

communities free from barriers that restrict access to opportunity based on protected 

characteristics. Specifically, affirmatively furthering fair housing means taking 

meaningful actions that, taken together, address significant disparities in housing 

needs and in access to opportunity, replacing segregated living patterns with truly 

integrated and balanced living patterns, transforming racially or ethnically 

concentrated areas of poverty into areas of opportunity, and fostering and 

maintaining compliance with civil rights and fair housing laws. The duty to 

affirmatively further fair housing extends to all of a program participant's activities 

and programs relating to housing and urban development.”



Affirmatively Furthering Fair Housing 
Definitions

• Fair Housing Choice: “Individuals and families 

have the information, opportunity, and options 

to live where they choose without unlawful 

discrimination and other barriers related to 

race, color, religion, sex, familial status, 

national origin, or disability.” Includes actual, 

protected, and enabled choice.

• “Meaningful actions means significant actions 

that are designed and can be reasonably 

expected to achieve a material positive change 

that affirmatively furthers fair housing by, for 

example, increasing fair housing choice or 

decreasing disparities in access to 

opportunity.”



Affirmatively Furthering Fair Housing Certifications

“Program participants must certify that they 

will comply with their obligation of 

affirmatively furthering fair housing when 

required by statutes or regulations 

governing HUD programs. Such 

certifications are made in accordance with 

applicable regulations. Consolidated plan 

program participants are subject to the 

certification requirements in 24 CFR part 

91, and PHA Plan program participants are 

subject to the certification requirements in 

24 CFR part 903.”

24 CFR 5.152(a)



Affirmatively Furthering Fair Housing Enforcement 
24 CFR 5.152(c)

Enforcement relates to a 
challenge to a certification by 

HUD, based on applicable 
regulations

Process for consolidated plan 
program participants at 24 CFR 

91

Process restored for public 
housing authorities at 24 CFR 
903.15(c)(3), with notice and 
opportunity to respond. HUD 
can challenge:

• Failure to meet AFFH requirements;
• Taking action “materially inconsistent” 

with AFFH obligation; or
• Fails to meet fair housing, civil rights, 

and AFFH requirements in the 
regulation.



Affirmatively Furthering Fair Housing

“None of the funds made available by this 

Act may be used by the Department of 

Housing and Urban Development to direct a 

grantee to undertake specific changes to 

existing zoning laws as part of carrying out 

the final rule entitled "Affirmatively 

Furthering Fair Housing" (80 Fed. Reg. 

42272 (July 16, 2015)) or the notice entitled 

"Affirmatively Furthering Fair Housing 

Assessment Tool" (79 Fed. Reg. 57949 

(September 26, 2014))”

- Consolidated Appropriations Act, 2021 at 

Sec. 229 (12/27/2020)

Zoning Restrictions in Appropriations Acts



What’s Next in Fair Housing?

• Addition of planning/analysis obligation

(formerly AI or AFH) to support AFFH

certification

• HUD indicates this will be the subject of future

rulemaking

• AI/AFH expected to differ from 2015 rule

• More fair housing enforcement by HUD,

DOJ, CFPB?

What is next?



Questions?

Amy M. Glassman
Partner, Ballard Spahr LLP
glassmana@ballardspahr.com
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DISPARATE IMPACT —
PAST, PRESENT, AND 
FUTURE
∕ From the early days of the Fair Housing Act (FHAct), 

courts held that policies and practices that are facially 
neutral but have a harsher effect — a “disparate 
impact” — on members of protected classes may 
constitute discriminatory conduct, even if there is no 
evidence of discriminatory intent

∕ “Disparate impact” is contrasted to “disparate 
treatment,” which applies where there is evidence of 
an actual intent to discriminate — to treat someone 
differently on the basis of their status in a protected 
class
• Putting up a sign that says “No ______ need apply”

is an example of disparate treatment discrimination



WHY IS DISPARATE IMPACT 
IMPORTANT?
∕ Allows plaintiff to prove liability without showing discriminatory intent

• Many housing providers are justifiably concerned that “rational” policies/practices may lead to
a FHAct violation later
- Without requiring evidence of intent, many “routine” policies may have an adverse impact

on protected classes that could trigger liability
• Due to diversity of American society, almost any policy or practice could have a disparate

impact on someone
• Housing provider’s concern is that a well-intentioned act today that causes unexpected harm

later may lead to FHAct liability



SORTING OUT “GOOD” AND “BAD” 
IMPACTS
∕ At an early point, courts realized that there needed to be some mechanism to allow injured 

persons to attack policies that had an adverse impact on protected classes, while protecting 
firms/public agencies from liability where there were pursuing reasonable policy goals

∕ Courts use various techniques to separate actual disparate impact discrimination from other 
cases
• E.g., using “burden-shifting” to avoid penalizing challenged policy/practice that has some

legitimate justification
• Basically, each side had certain elements that they had to prove, either to establish a

disparate impact claim or to defend against it
∕ Is disparate impact really a separate basis for liability, or is it just disparate treatment with a 

lower level of proof?
• Is disparate impact focused on imposing liability on policies simply because they have a

harsher impact on protected classes
• Or is it designed to attack cases where actors seek to pursue discriminatory goals while

carefully disguising their unlawful motives in the guise of facially neutral policies/practices



EXAMPLES
Possible Disparate Impact Discrimination

∕ Occupancy Standards: 2-person/bedroom may have a harsher impact on families with children
• But see Keating Memorandum: 2 + is generally okay

∕ Zoning Rules: Adoption of zoning rules that make it difficult to build multifamily housing in 
suburban areas may be deemed to have a disparate impact on protected classes

∕ Source of Income: Refusal to rent to voucherholders may have disparate impact on 
minorities/others

∕ Tax Credit Allocation (Inclusive Communities): nonprofit developer charges that allocation 
policies by Texas agency that issued LIHTCs pursuant to IRS rules resulted in discrimination 
against minorities seeking housing in “high opportunity” areas



(24 CFR sec. 100.500) — Version 1.0

HUD DISPARATE IMPACT 
REGULATION

In 2013, HUD adopted new regulations (2013 DI Rule) imposing rules to establish 
disparate impact liability in Fair Housing Act cases.

∕ Lots of anticipation that SCOTUS would eventually take an FHAct disparate impact case and 
HUD, as “expert” fair housing agency, may have wanted a formal rule to which court would be 
forced to defer (“Chevron deference”)

∕ Formalizes/standardizes procedures developed by courts over several decades for 
determining whether unintentional acts constitute disparate impact discrimination



Version 1.0

HUD DISPARATE IMPACT 
REGULATION

“Legally Sufficient Justification”
A legally sufficient justification exists where the challenged practice:

∕ is necessary to achieve one or more substantial, legitimate, nondiscriminatory interests of the 
respondent; and

∕ those interests could not be served by another practice that has a less discriminatory effect.

Burden of proof on this issue is split between the parties



Version 1.0 

HUD DISPARATE IMPACT 
REGULATION

Three-Step Burden Shifting Approach:
1. The plaintiff/complainant must make a prima facie showing of either a disparate impact

or a segregative effect.
2. If the discriminatory impact is shown, the burden of proof shifts to the respondent to show

the challenged practice is necessary to achieve one or more substantial, legitimate,
nondiscriminatory interests.

3. If the respondent satisfies the burden, then burden shifts to plaintiff to prove these interests
could be served by another practice that has a less discriminatory effect.



2015 
DECISION
Texas Dept. of Hous. And 
Comm. Affairs v. Inclusive 
Communities Project

HIGHLIGHTS OF KENNEDY’S 
MAJORITY OPINION
∕ Upholds existence of disparate impact liability 

under FHAct
∕ But recognizes that broad application of DI can 

have unintended and adverse consequences
that actually result in opposite of what Congress 
intended and frustrate legitimate decisions by 
government entities and housing providers

∕ Must avoid second-guessing otherwise legitimate 
decisions

∕ Prevent “double-bind” situations where any 
decision could lead to claim of discrimination

∕ Recognizes “safeguards” intended to prevent 
“abusive” DI claims



DECISION
Texas Dept. of Hous. And 
Comm. Affairs v. Inclusive 
Communities Project

HIGHLIGHTS OF KENNEDY’S 
MAJORITY OPINION
∕ Stresses “Robust Causality Requirement”
∕ Legitimate Policy as a defense
∕ Focus on attacking “artificial, arbitrary and 

unnecessary barriers”
∕ Burden on plaintiff to show less discriminatory 

alternative



INCLUSIVE COMMUNITIES 
SIX YEARS LATER
∕ SCOTUS clearly tried to have it both ways

• Preserve DI as a form of liability under FHAct
• But prevent it from being used to invalidate otherwise rational business and government

practices/decisions
∕ Not really clear whether Kennedy thought DI was a separate theory of liability or just a less 

burdensome way of identifying intentional conduct
• “Arbitrary, artificial, and unnecessary” standard suggests that firm/agency made decision –

intentionally – to pursue a policy that was likely to have a discriminatory impact
- At least hints that DI should be used to smoke-out pretextual discrimination
- At a minimum, if a policy has a disparate impact and there is no good reason for it,

discriminatory conduct may be found
∕ But SCOTUS does not give clear framework for how the safeguards should be applied

• Are they elements to DI claim or “prudential considerations” that courts should bear in mind
before making final decision



HUD 2013 DI RULE 
AFTER INCLUSIVE 
COMMUNITIES
In Inclusive Communities, SCOTUS 
cited but did not actively embrace the 
2013 DI Rule
∕ Initially, HUD’s position was that there was “no daylight” 

between the Inclusive Communities decision and its 
2013 DI Rule

∕ But clearly, there were some incongruities:
• SCOTUS decision recognized burden-shifting

implicitly without endorsing 2013 DI Rule’s specific
division of responsibilities

• SCOTUS did not address “legally sufficient
justification”

• 2013 DI Rule did not address “safeguards” identified
by SCOTUS



HUD DI RULE
Version 2.0

Trump administration used SCOTUS 
decision as grounds to overhaul the 
2013 DI Rule
∕ 2020 DI Rule shifts focus from who has burden of proof 

to whether plaintiff can make out a prima facie case
∕ Essentially, 2020 DI Rule treated “safeguards” as 

mandatory requirements that plaintiffs must show at 
the pleading phase of a case
• In Inclusive Communities, only causation and

statistical evidence were cited as facts to be alleged
at pleading stage

• Adding other “safeguards” at pleading stage seems
to exceed SCOTUS holding

• Not clear how many plaintiffs can meet these
pleading burdens



HUD DI RULE 

Status of 2020 DI Rule
∕ Shortly after publication, judge enjoined implementation of 2020 DI Rule.  Mass Fair Hous. Ctr. 

v. United States
• Court concluded plaintiff likely to succeed on claim that 2020 DI Rule was arbitrary and

capricious, went beyond SCOTUS holding
• DOJ appealed and then, after inauguration, dismissed appeal

∕ After many years in the background, fair housing became a national issue during the 2020 
presidential campaign
• Trump argued limits on fair housing laws were needed to prevent loss of home values,

preserve safety in suburban neighborhoods
• Biden argued that enhanced fair housing rules/enforcement were key components of

economic equality and that discriminatory housing practices were holding families back from
a better life

Version 2.0



HUD DI RULE 

One of President Biden’s first actions was to issue executive order 
that promised more aggressive fair housing posture, including 
revived DI rule.
∕ New rule may be imminent, but unclear what it will look like

• Not likely HUD will readopt 2013 DI Rule because it does not reflect SCOTUS holding in
Inclusive Communities

• Likely to try to keep the burden-shifting model from 2013 DI Rule but build in the “safeguards”
as some type of showing each side should make.
- For example, both plaintiff and defendant can address whether policy is an “artificial,

arbitrary and unnecessary barrier”
∕ May retain protection for “objective” statistics-based policies but needs to avoid new era of 

redlining
∕ Can HUD rewrite standards of procedure/evidence in federal courts?  

Version 3.0?



IMPLICATIONS FOR 
HOUSING PROVIDERS
Disparate impact is a two-edged sword for housing providers

• It can be used to challenge discriminatory zoning policies that frustrate development of new
affordable housing opportunities

• But it could also be used to challenge a housing provider’s policies and practices
∕ Statistics-based challenges can be made to industry practices (SOI rules?) that may impact 

individual providers
∕ Individual providers may still face DI claims

• Burbank Tenants:  DI claim for refusing to renew Section 8?



WHAT TO DO NOW?

Disparate Impact Best Practices
∕ Look for “inflection points” where benefit is 

granted/withheld or penalty imposed
• Some routine business decisions (like choosing cable

providers) not likely to present DI issues, but policies
like occupancy requirements, preferences, and
house rules may

∕ Identify legitimate, nondiscriminatory reasons for policy
∕ Consider less discriminatory alternatives
∕ Document what and why



OTHER HUD FAIR 
HOUSING ROLLBACKS
Disparate impact is not the only place where HUD is rolling back Trump-era fair 
housing policies
∕ Equal Access Rule: Obama administration pressed fair housing protections for LGBTQ+ 

persons
• Trump administration proposed revising rule to limit protections for access to shelters by

transgender persons
• Biden administration withdrew proposed rule in April 2021

∕ “Mixed-Status” Rule: Trump administration proposed to remove/restrict housing assistance 
for families that included undocumented persons
• Biden administration also withdrew this rule in April 2021



QUESTIONS?

Harry Kelly
Partner, Washington DC

T/ 202.585.8712
hkelly@nixonpeabody.com
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DISPARATE IMPACT 
FACT PATTERNS
• Suburban county owns surplus land and proposes to rezone it for multifamily

housing

• Neighborhood groups object loudly, expresses concerns about tenants likely
to move into the property

• County rezones property for townhouse use only

• Mhany Mgmt. v. Nassau County:
• County’s decision to rezone has a disparate impact on protected classes and violates

FHAct.



DISPARATE IMPACT 
FACT PATTERNS
• City launches intense code enforcement/anti-blight policy that results in loss

of some lower income units

• Owners/tenants complain city’s policy has a disparate impact on
minorities/other protected classes because it results in diminished housing
opportunities

• Ellis v. City of Minneapolis:
• Applying Inclusive Communities, found that city’s housing code was not an “arbitrary,

artificial or unnecessary barrier”
• Pleadings do not indicate City engaged in improper enforcement policies



DISPARATE IMPACT 
FACT PATTERNS
• City adopt policy to give a preference to people in local

neighborhood for units in newly-constructed affordable housing
properties

• City is highly segregated by race/ethnicity

• Plaintiffs contend that neighborhood preference has a disparate
impact on minorities because it makes it more difficult for them
to move to neighborhoods where new units are being built

• Winnfield v. NYC:
• Summary judgment motions/trial pending



DISPARATE IMPACT 
FACT PATTERNS
• Owner of Section 8 property decides not to renew HAP Contract

• Owner complies with all applicable regulations, including notices
to government agencies, tenants

• Tenants, who are mostly minorities/disabled, contend that failure
to renew Section 8 contract will have disparate impact on them

• Burbank Tenants Assn. v. Kargman:
• No evidence of discrimination against Section 8 tenants because any tenant who loses

project-based assistance will receive vouchers
• Mere compliance with regulatory requirements insufficient to completely protect owners
• But no evidence that current/prospective tenants will be injured by decision not to renew



DISPARATE IMPACT’S IMPACT
Dismissed Fair Housing Claim Pending/decided

ICP v. TDHCA LIHTC Allocations

Burbank Ten. Assn. v. 
Kargman Section 8 Renewal

• City of LA v. Wells Fargo
• Merritt v. Countrywide

Fin. Corp.
• City of Miami v. Bank of

America

Predatory Lending

Ellis v. City of Minneapolis Code Enforcement

Zoning Practices Mhany Mgmt. v. Nassau 
County

Zoning Practices Avenue 6E Invest. LLC v. 
City of Yuma

Zoning Practices Long Island Housing Serv. v. 
Nassau Cnty. Indus. Devel.

Residency Preference Winfield v. NYC
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