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HSA:  HSA contributions require 
HDHP coverage

 Section 223 of the Code prescribes the rules 
for HSAs and HDHPs.

 HSAs, whether or not subject to ERISA, must 
be paired with a high deductible health plan 
(“HDHP” or “HSA Compatible Health Plan”) 
in order for the participant to make HSA 
contributions.

 Unless otherwise exempt (a government 
plan, for example), the HDHP will always be 
subject to ERISA. 
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HSA: HDHP subject to minimum 
deductible and OOP max

 2022 deductibles/Out-of-Pocket 
maximum for HSA-compatible HDHP (Rev. 
Proc. 2021-50)

◦ Minimum Deductible:

 $1,400 self-only/$2,800 other than self-only

◦ Out-of-Pocket Maximum:

 $7,050 self-only/$14,100 other than self-only

 Note, this OOP max is lower than the ACA OOP max 
(2022:  $8,700 self-only/$17,400 other than self-
only)
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HSA: contribution limits

 For 2022 regular contributions (Rev. Proc. 
2021-25):

◦ Self-only coverage:  $3,650

◦ Other than self-only coverage:  $7,300

 Catch-up contributions (age 55 by year 
end)

◦ $1,000 (statutory – does not change from 
year-to-year)
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HSA: “eligible individuals”

 To be eligible for a month, an individual:
◦ must be covered by an HDHP on the first day 

of that month,

◦ cannot be eligible to be claimed as a 
dependent on someone else’s tax return, and

◦ cannot be enrolled in Medicare.

 Under “last-month rule,” an individual 
can be eligible for an entire year if all 
requirements are met on the first day of 
the last month of the year.
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HSA: “eligible individuals”

 Must have no other health coverage except 
certain permitted coverage:
◦ The HDHP may provide preventive care, which, 

pursuant to IRS Notice 2019-45, now includes 
certain items that can be covered without cost 
sharing if they:
 Are low cost.

 Are highly cost efficient at preventing exacerbation of a 
chronic condition or the development of a secondary 
condition. 

 Have a high likelihood that their use with a chronic 
condition will prevent its exacerbation or the 
development of a secondary condition.
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HSA: “eligible individuals”

◦ Notice 2019-45 includes an Appendix specifically 
describing treatments for diagnosed conditions 
that can be covered as preventive without cost 
sharing.  The list includes certain treatments for:

 Congestive heart failure and/or coronary artery disease.

 Osteopenia and/or osteoporosis.

 Asthma.

 Diabetes.

 Liver disease and/or bleeding disorders.

 Heart disease.

 Depression.
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HSA: “eligible individuals”

◦ For plan years beginning on or before 
December 31, 2021, the CARES Act permits 
pre-deductible coverage of telehealth and 
other remote services.

◦ Under IRS Notice 2020-15, COVID testing and 
treatment for COVID-19 may be covered 
without a deductible or at a reduced 
deductible.

 Under IRS Notice 2020-29, this includes testing for 
certain conditions that must be ruled out.
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HSA: “eligible individuals”

◦ Per CARES Act, over-the-counter drugs will 
now be considered medical expenses for HSA, 
FSA or HRA coverage, without need for a 
prescription.  Also, menstrual care products 
may now be considered medical expenses.

◦ IRS Announcement 2021-7 allows masks, 
hand sanitizer, sanitizing wipes, and other 
personal protective equipment to be 
considered medical expenses when 
purchased for the primary purpose of 
avoiding COVID-19. 
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HSA: “eligible individuals”

◦ Prescription drug plans, health FSAs, etc., are 
allowed if they don’t provide benefits until 
the HDHP deductible is met, or if they cover 
only items excluded from plan (e.g., 
eyeglasses).

◦ FSA with grace period is okay if balance is zero 
before grace period starts.

◦ Various “excepted benefits” are allowed, such 
as dental, vision, long  term care, fixed dollar 
and specific disease indemnity plans, etc.
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HSA: “eligible individuals”

 An HSA-owner’s spouse can have a non-
HDHP plan, so long as the HSA owner is 
not covered by it.  (The spouse covered 
by the non-HDHP plan would not be 
eligible for an HSA.)

 If separately eligible, each spouse can 
have an HSA, and make HSA contributions 
in years for which a spouse is eligible, but 
joint HSAs are not allowed.  
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Discussion

 When is an employer sponsored HSA 
subject to ERISA?

◦ The employer, and all service providers to the 
employer’s program, must consider whether 
the program is subject to ERISA.

 What happens if an HSA program is 
subject to ERISA?

◦ What other laws apply due to ERISA?

16



Maintaining ERISA Exemption for 
Employer-Sponsored HSA Programs
 Most HSAs are not in danger of becoming 

covered by ERISA. The ERISA exemption 
is broad, and exempts HSAs structured 
the way most are created and operated.

 However, there are limits on the leeway 
afforded. Crossing those limits can lead 
to loss of the ERISA exemption.  

 FAB 2006-02 addresses impact of special 
circumstances on ERISA-exempt status.
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Two Exemptions

 DOL specifies two exemptions in FAB 
2004-01, and further explains the 
exemption conditions in FAB 2006-02.

◦ A safe harbor is available for a group or 
group-type insurance program at DOL Reg. 
§2510.3-1(j)(1)-(4) (“Exemption #1”).

◦ A second, somewhat broader, safe harbor is 
available for HSAs in FAB 2004-01 
(“Exemption #2”).
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Exemption #1:  Group or Group-
Type Insurance Exemption
 Four basic requirements:

◦ Employer cannot contribute to the HSA;

◦ HSA must be voluntary;

◦ Employer’s involvement in administering the 
HSA must be limited to payroll functions and 
publicizing, but not endorsing, the HSA; and

◦ Employer cannot receive any consideration, 
other than reasonable reimbursement for 
expenses, related to payroll functions it 
performs.
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Exemption #1:  Group or Group-
Type Insurance Exemption
 Employer can:

◦ Select a single HSA provider to which the 
employer will forward contributions 
(discussed further below);

◦ Give employees general information about 
using an HSA with a high-deductible health 
plan (“HDHP”).

 Employer cannot:

◦ Allow pre-tax contributions to the HSA via its 
cafeteria plan.

20



Exemption #1:  Group or Group-
Type Insurance Exemption
 The group or group-type insurance safe 

harbor is not very useful because it 
prevents pre-tax contributions to the 
HSA.

◦ Employees must contribute to HSA on their 
own and take above-the-line deductions on 
their own tax returns.

◦ The employees and the employer lose FICA 
tax savings.
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Exemption #2:  FAB 2004-01 
Exemption for HSAs
 Basic requirements – employer cannot:

◦ Require employee contributions;

◦ Limit employees’ ability to move funds to 
another HSA;

◦ Impose conditions on the use of HSA funds;

◦ Make or influence investment decisions;

◦ Represent that the HSA is subject to ERISA; or

◦ Receive any payment or compensation 
related to the HSA.
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Exemption #2:  FAB 2004-01 
Exemption for HSAs
 Employer can make employer 

contributions to the employee’s HSA.

 Issues that warrant further attention:
◦ Automatic enrollment or negative consent for 

employee contributions
 DOL only specifically allows unilateral employer 

contributions to HSA.

 Note:  employer can establish HSA for employee, 
but trustee or custodian will still need to comply 
with banking rules and other requirements (e.g., 
Patriot Act “know your customer,” fiduciary rule).

23



Exemption #2:  FAB 2004-01 
Exemption for HSAs
 Issues that warrant further attention 

(continued):

◦ HSA custodian or trustee limitations on 
moving funds to another HSA beyond those 
allowed by Code.

◦ Restrictions on use of HSA funds other than 
those provided in the Code.

 For example, could not exclude use of HSA funds for 
certain types of medical expenses.
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Exemption #2:  FAB 2004-01 
Exemption for HSAs
 Issues that warrant further attention 

(continued):

◦ Communications that might indicate the HSA 
is part of an ERISA welfare plan.

 Employer should include disclaimers, noting that 
the HSA is not subject to ERISA and is not part of an 
employee welfare benefit plan.

◦ Receipt of compensation from HSA vendors

 Discounts on other services from vendor are 
prohibited.
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Exemption #2:  FAB 2004-01 
Exemption for HSAs
 Issues that warrant further attention 

(continued):
◦ Receipt of compensation from HSA vendors
 An HSA vendor cannot discount other products as 

an incentive to the Employer.

 FAB 2006-02 makes clear that such a discount will 
constitute a prohibited “payment” or 
“compensation” to the employer, making the HSAs 
subject to ERISA.

 But, the vendor can offer a cash incentive to the 
individual establishing the HSA if the cash is 
deposited directly to the HSA.
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Exemptions #1 and #2:  Employer 
Limiting HSA Providers

 Forwarding contributions to a single HSA 
provider is allowed, but employer must 
be careful not to endorse the program or 
the provider (e.g., excessive marketing).

 Also, an employer cannot “make or 
influence” the employees’ investment 
choices if the employer wants the HSAs to 
be exempt from ERISA.
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Exemptions #1 and #2:  401(k) Plan 
Investment Options

 An employer may offer the same or similar 
investments through its HSA as those it offers to 
its 401(k) plan, but only if (per FAB 2004-1): 

◦ employees are “afforded a reasonable choice 
of investment options”; and 

◦ employees “are not limited in moving their 
funds to another HSA.”

 Offering some, but not all 401(k) options, 
could be seen as influencing investments 
depending on the circumstances.
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May an HSA Vendor Offer Its Own 
Products to Its Own Employees?

 Yes, FAB 2006-02 allows an HSA vendor to 
offer its own HSA products to its own 
employees, so long as it does so “in the 
regular course of business.”

◦ And an employer, including an employer that 
is an HSA vendor, may pay expenses 
associated with an HSA that the employee 
would normally have to bear.
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Traps for HSA Vendor Using Its Own 
Products for Its Own Employees

 Presumably, affirmative incentives for the 
vendor’s employees to use the vendor’s 
own HSA products (such as payment of 
the fees only if the employee uses the 
vendor’s products) could cross the line 
into an ERISA-covered (and possibly even 
an ERISA-noncompliant) HSA program.
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Vendor Line of Credit

 In general, it would be a prohibited 
transaction for an HSA owner to: 
◦ borrow from the HSA,

◦ pledge its assets as security for a loan, or

◦ receive a benefit outside the HSA for opening 
the account (cash deposit to HSA permitted).

 But, under FAB 2006-02, it is not 
necessarily prohibited for a credit card 
vendor to be reimbursed for medical 
expenses paid with the card.
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Prohibited Transactions Rules 
Apply, Per FAB 2006-02

 Even an ERISA-exempt HSA will be subject 
to the Code’s prohibited transaction rules.

 As with other benefit programs, 
employee contributions must be 
transmitted promptly.

◦ “Employers who fail to transmit participants' 
HSA contributions promptly may violate the 
prohibited transaction provisions of section 
4975 of the Code.”
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Prohibited 
Transactions

 HSAs are subject to Internal Revenue 
Code prohibited transaction rules even if 
the HSAs are exempt from ERISA.

 Service provider compensation must be 
reasonable.
◦ Proper fee disclosures required.

 Department of Labor investment advice 
rules and related prohibited transaction 
exemptions apply to Code prohibited 
transactions.  
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HSAs Under the DOL 
Investment Advice Rules

 If an HSA program is ERISA-exempt, investment 
advice rules will still impact HSA 
trustees/custodians. See PTE 2020-02.

 Employer typically will not have concerns under 
investment advice standards if it remains within 
ERISA exemption, but investment advisor must 
comply with exemption.
◦ Employer should not be involved in choosing investments 

for employees’ HSAs.

◦ However, investment advisor can assist employees with 
investment selection within rules normally applicable to 
investment advisors and accounts subject to prohibited 
transaction rules.
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Additional burdens if HSA is subject 
to ERISA
 ERISA

◦ Reporting – Form 5500.

◦ Disclosure – Summary Plan Description, SMM, Plan 
Document.

◦ Claims Procedures - not clear how to apply because 
accountholders do not have to substantiate 
withdrawals except to IRS.

◦ Fiduciary Responsibility - Employer would be a 
fiduciary with respect to HSAs

 Among other things, relief available for participant 
directed retirement plan investments (ERISA 404(c)) 
would not apply.
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Additional burdens if HSA is subject 
to ERISA
 COBRA

◦ Notices – All applicable COBRA notices, 
including initial and election notices.

◦ Employer contributions – Right to future 
employer contributions if COBRA is elected, 
but subject to payment of COBRA premiums.

◦ Other qualified beneficiaries (spouse or 
dependent) – Might create a right for a spouse 
or dependent to receive an HSA with the 
same balance upon divorce or legal 
separation.
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Additional burdens if HSA is subject 
to ERISA
 HIPAA

◦ Portability – For example, special enrollment 
notice would be required for HSA.

◦ Privacy and Security.  All applicable privacy 
and security requirements would apply, 
including requirements to maintain privacy 
and security policies and procedures, breach 
procedure, and risk analysis.
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Additional burdens if HSA is subject 
to ERISA
 HIPAA (continued)

◦ HIPAA would also impact HSA service 
providers (e.g., custodian or trustee) who 
would become business associates.

 Many service providers require the employer to 
indemnify the service provider if the HSA becomes 
subject to HIPAA.
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Health FSA

 Health Flexible Spending Accounts 
(“FSAs”) allow employees to contribute 
up to $2,850 pre-tax each year (2022 –
adjusted by IRS annually).

 Employers must be careful to comply with 
employer contribution limits or else the FSA could 
become subject to Affordable Care Act (“ACA”) 
preventive care mandate and prohibitions against 
monetary limits on essential health benefits.

 Employer can contribute non-matching contribution 
of up to $500 and might be able to contribute more 
as match.
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Health FSA

 “Use or lose” rule applies.
◦ Unlike an HSA, employees lose unspent FSA 

amounts after the end of the plan year.
 Recent IRS rules allow $570 carryover from year-to-year 

(adjusted for years after 2022).

 Employer can provide grace period for expenses 
incurred within two months and 15 days after the end of 
the plan year.

 However, an employer cannot offer both a carryover and 
a grace period.

◦ Special rules allowed extension to 12 months for 
grace periods and carryovers for 2020 and 2021 
plan years.

40



Health FSA

 Can be used for Code 213(d) medical 
expenses of employee, spouse, or 
dependents.

◦ Per the CARES Act, over-the-counter 
medications no longer require a prescription.

◦ Cannot be used for premium payments.

◦ Unlike HSA, employer must substantiate that 
expenses are eligible under Code 213(d) 
consistent with IRS rules.

41



Health FSA

 A health FSA does not require a HDHP.

 Due to the ACA, employers must limit 
health FSA eligibility to employees who 
are also eligible for the employer’s major 
medical plan.

◦ However, a limited scope FSA that only 
reimburses dental or vision expenses can be 
offered employees who are not eligible for 
the medical plan.

 Limited scope FSAs are also HSA compatible.
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Health FSA

 Health FSAs are subject to:
◦ ERISA (unless governmental or church plan)
 Reporting, disclosure, claims, etc.

 Employers are fiduciaries, but no investment selection 
concerns because claims are paid from employer’s 
general assets.

◦ Limited COBRA (unless church plan)
 Only required if maximum benefits would exceed 

COBRA premiums, and only for remainder of plan year 
of qualifying event.  Treas. Reg. §54.4980-2 Q&A-8.

◦ HIPAA (all plans unless less than 50 participants 
and self-administered – i.e., no TPA)
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HRA

 Health Reimbursement Arrangements 
(“HRAs”) allow employer, but not 
employee contributions.

◦ Employer decides limit.

◦ Employer decides what amount, if any, carries 
over from year-to-year (no use or lose rule).
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HRA

 HRA does not require HDHP

 HRAs covering active employees must be 
integrated with major medical coverage to 
comply with ACA (IRS Notice 2015-87)
◦ Generally requires the employee to be enrolled in 

employer’s ACA compliant major medical plan.

◦ Reimbursements for expenses of spouse or 
dependents typically limited to those enrolled in 
employer’s ACA compliant medical plan.

◦ Retiree-only HRAs, as well as limited scope HRAs that 
only reimburse dental and vision expenses, do not
have to be integrated with medical coverage.
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HRA

 Can be used for Code 213(d) medical 
expenses of employee and, subject to any 
ACA integration requirements, spouse or 
dependents.

◦ Employer must require employee to 
substantiate expenses.

◦ Due to recent law change, like FSA and HSA, 
can now be used for over-the-counter 
medications. Can be used, in limited cases, for 
premium payments (unlike FSA).
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HRA

 Retiree-only HRAs can be used for 
insurance premiums that are Code 213(d) 
expenses.

 HRAs that cover active employees cannot 
reimburse individual health insurance 
premiums unless they are a QSEHRA (see 
below).
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HRA

 Traditional HRAs are subject to:

◦ ERISA (unless governmental or church plan)

 Reporting, disclosure, claims, etc.

 Employers are fiduciaries, but no investment 
selection concerns if claims are paid from 
employer’s general assets.
 Note:  Some multiemployer HRAs permit investments.

◦ COBRA (unless church plan)

◦ HIPAA (all plans unless less than 50 
participants and self-administered – i.e., no 
TPA)
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New HRA Options

 In 2020, two new types of HRAs were 
added by new regulations:

◦ Excepted Benefit HRAs.

 Cannot be integral part of employer’s group health 
plan.
 Other group health coverage must be offered, but 

employee is not required to participate in it.

 Maximum contribution is $1,800.
 Will be adjusted for inflation, but no increases yet.

 Unused amounts can be carried over to the next plan year, 
where they will not count against the new year’s cap.
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New HRA Options

 Can reimburse excepted benefit expenses, but 
generally cannot reimburse insurance premiums.
 Can reimburse COBRA premiums, but not other group or 

individual coverage or Medicare.

 Cannot discriminate based on health factor.
 Must be offered on same terms to all similarly situated 

individuals, but differences can be based on facts and 
circumstances, such as full time vs. part time, different 
locations, union vs. non-union, etc., current vs. former 
employee, date of hire, length of service, etc.
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New HRA Options

◦ Individual Coverage HRAs (“ICHRAs”).

 Individual premiums may be reimbursed if rules are 
followed.
 No discrimination based on health factors is allowed, 

whether intentional or unintentional.

 Participant and dependents must be enrolled in full 
ACA-compliant coverage, which can include student 
health insurance or grandfathered and 
grandmothered plans.
 Other coverage cannot have annual or lifetime limits and 

must have preventive coverage.

 HRA coverage forfeited if other coverage ceases.
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New HRA Options

 COBRA not available if individual coverage ceases, 
but if cessation is caused by a COBRA qualifying 
event then COBRA will be available for the ACA.

 No choice can be offered between an ICHRA and a 
traditional health insurance plan.
 A traditional health insurance plan includes anything other 

than an account-based plan, such as an FSA, or a plan 
consisting solely of excepted benefits.  

 Participant must substantiate compliance with the 
coverage requirement.
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New HRA Options

 ICHRA can be offered to specified classes of 
employees that are not offered regular coverage.
 Full-time, part-time and seasonal categories are allowed as 

defined for purposes of Section 4980H of the Code.

 Salaried, non-salaried, or temporary are permissible 
categories, as are employees covered by a collectively 
bargaining agreement or non-resident aliens with no US-
source income.

 Employees who have not satisfied a waiting period for 
another plan could be covered.

 Employees whose primary site of employment is in the 
same rating area may be covered.

 Categories may be combined, such as part-time employees 
covered by a collective bargaining agreement.
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New HRA Options

 Restrictions apply on separate classes:
 Employees under age 25 cannot be a separate class.

 Minimum class sizes are required where some employees 
are offered traditional group health plans and others are 
offered ICHRAs.  

 Former employees are in the class they were in immediately 
prior to their termination.

 Certain special rules apply:
 Higher dollar amount can be offered on the basis of age or 

family size.

 Premium for oldest person cannot exceed three times 
premium for youngest person.

 Can be offered to some former employees but not all.
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New HRA Options

 Cafeteria plan can be offered on uniform terms for a class 
for pre-tax payment of premium not covered by ICHRA.

 Amounts carried over from prior years or other HRAs do not 
count against current year’s limit for discrimination testing 
purposes.

 Newly hired employees and new dependents can be treated 
differently than others.

 Employees can be offered a choice between HRA that is 
HSA-compatible and one that is not.

 Participant must be permitted to opt out and waive 
future reimbursements at least once a year.

 ICHRAs fully subject to Medicare Secondary Payor 
rules if employer large enough.
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New HRA Options

 ICHRA is exempt from ERISA if:
 Purchase of individual insurance is voluntary:

 Employer not involved in selection of coverage.

 Employer does not endorse or favor any policy, issuer or 
broker.

 Employer may, solely to aid employees (so long as nothing is 
provided that favors any provider or resource):

 Allow brokers on premises.

 Provide certain educational material.

 Provide a web-based portal or private exchange.

 Offer contact information for Healthcare.gov or a state 
insurance office.

 Employees must be notified of ERISA exemption.
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QSEHRA

 Added by 21st Century Cures Act 
beginning January 1, 2017.

 IRS released FAQs on October 31, 2017.

 Only available to small employers who 
are not subject to the ACA employer 
coverage mandate (Code 4980H) that do 
not offer a group health plan to current 
employees.
◦ Considers controlled group under Code 414

◦ Can offer health plan to retirees.
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QSEHRA

 QSEHRAs allow small employers to reimburse 
individual health insurance premiums and other 
expenses

 QSEHRAs must:
◦ Be funded solely by employer;

◦ Require employees to provide proof of “minimum 
essential coverage” under Code 5000A(f);

◦ Not reimburse more than $4,950 per year ($10,000 if 
family coverage);

◦ Be offered on the same terms to all eligible 
employees in controlled group (retiree coverage not 
allowed).
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QSEHRA

 An employer can offer both a QSEHRA 
and pre-tax HSA contributions.

 A QSEHRA can reimburse individual 
health insurance policies and/or other 
Code 213(d) expenses.
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QSEHRA

◦ Reimbursement of individual health insurance 
policies and/or other Code 213(d) expenses

 A QSEHRA must be offered on the same terms to all 
eligible employees, so all eligible employees, so the 
reimbursable expenses must be the same for all 
eligible employees (for example, a QSEHRA could 
not reimburse premiums and Code 213(d) expenses 
for one employee class, but only reimburse Code 
213(d) expenses for another employee class).
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QSEHRA

 QSEHRAs are subject to:

◦ ERISA (unless governmental or church plan)

 Reporting, disclosure, claims, etc.

 Employers are fiduciaries, but no investment selection 
concerns because claims are paid from employer’s 
general assets.

◦ HIPAA (all plans unless less than 50 participants 
and self-administered – i.e., no TPA)

 Ironically, HIPAA compliance burden might make 
QSEHRA unattractive to many small employers

 QSEHRAs are not subject to COBRA.
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ERISA and Voluntary Insurance

62

 Four basic requirements to avoid ERISA:

◦ Employer cannot contribute to the coverage;

◦ Coverage must be voluntary;

◦ Employer’s involvement in administering the 
policy must be limited to payroll functions 
and publicizing, but not endorsing, the policy; 

◦ Employer cannot receive any consideration 
other than reasonable compensation for 
expenses related to payroll functions it 
performs.



ERISA and Voluntary Insurance
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 Additionally, voluntary insurance cannot 
generally be offered under a cafeteria 
plan (see, e.g., Butero v. Royal Macabees 
Life Ins. Co., 174 F.3d 1207 (11th Cir. 
1999).

 Although exemption is for group and 
group-type coverage, individual policies 
can use exemption (see, e.g., DOL 
Technical Release 2013-03)



ERISA and Voluntary Insurance

 Tax treatment of employee-paid fixed 
indemnity plans clarified: 
◦ Office of Chief Counsel Internal Memorandum 

No. 20179025, dated April 24, 2017.
◦ Applies to plans providing fixed dollars for 

specified medical events or a specific disease.
◦ If provided through insurance or self-funded plan 

having the effect of insurance, proceeds are 
excluded from income if premiums were paid 
with after-tax dollars.

◦ If paid with pre-tax dollars through a cafeteria 
plan, only the amounts attributable to actual 
medical costs will be excluded from income.
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ERISA and Voluntary Insurance

65

 Voluntary insurance that does not qualify 
for ERISA exemption would be subject to 
normal ERISA requirements, including 
disclosure, reporting, claims procedures.

 Important:  COBRA might be argued to 
apply to voluntary policies that provide 
“medical care” even if ERISA exemption 
applies.



ERISA and Voluntary Insurance
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 COBRA applies to “not only group insurance policies but also 
one or more individual insurance policies in any arrangement 
that involves the provision of health care to two or more 
employees. A plan maintained by an employer or employee 
organization is any plan of, or contributed to (directly or 
indirectly) by, an employer or employee organization. Thus, a 
group health plan is maintained by an employer or employee 
organization even if the employer or employee organization 
does not contribute to it if coverage under the plan would not 
be available at the same cost to an individual but for the 
individual's employment-related connection to the employer 
or employee organization.”  Treas. Reg. 54.4980B-2, Q/A-1.



ERISA and Voluntary Insurance
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 As a result, COBRA might apply to:
◦ Arrangements where the employers signs the insurance contract, but 

employees pay all.

◦ Supplemental or “list billing” arrangements where the employer allows 
insurance representatives to sell employees individual coverage and the 
insurer sends the employer a bill each month listing employees who have 
purchased insurance and the premiums they owe (regardless of whether or 
not the insurer reimburses the employer for any administrative costs).

◦ Policies where the employer pays or reimburses all or a portion of the 
premiums.

◦ Policies paid on a pre-tax basis through a cafeteria plan.

◦ Policies that the employer permitted to market to employees at their 
worksite.

◦ Policies where the employer is involved in ongoing administration of the. 
Arrangement.

◦ Policies that the employer endorses or promotes.
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 For COBRA purposes, “medical care” includes the 
diagnosis, cure, mitigation, treatment, or prevention of 
disease and any other undertaking affecting any 
structure or function of the body.

◦ does not include anything merely beneficial to the 
general health of an individual.
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 Specified illness, hospital indemnity or other fixed 
indemnity plans generally do not provide medical care.

◦ Generally, they are payable based on the event, without regard 
to medical costs.

◦ If they do provide medical care (i.e., if they do reimburse based 
on medical costs), they would generally run afoul of ACA 
requirements for preventive care and prohibition of dollar caps

 Potential conflict in taking the position that the benefits 
can be excluded under Code 105(b), but are not medical 
care for COBRA purposes.

◦ Payments would be subject to withholding and reporting if not 
medical care
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 Pre-ACA, regulators refused to say whether these plans 
provide medical care:

◦ For example, regulators from the Department of Health and 
Human Services (HHS) were asked whether policies that provide 
income replacement in the event of personal catastrophe were 
“excepted benefits” under HIPAA. HHS stated that it is difficult 
to give a simple yes or no answer since all insurance products 
are different. HHS also said that they were evaluating different 
types of income replacement policies, but they have not 
provided any additional guidance since being asked in 2006.  See 
ABA Joint Committee on Employee Benefits, Technical Session 
Between the Department of Health and Human Services and the 
Joint Committee on Employee Benefits, Q/A-7 (May 2, 2006).
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 COBRA for voluntary insurance presents less difficulties 
for individual policies

◦ No qualifying event if coverage is not lost at termination.

◦ Notice requirements might still apply.

 COBRA for voluntary insurance can be challenging for 
group policies:
◦ Employee’s death or divorce – If an employee who dies covered a 

spouse or dependents under the policy, an individual policy might allow 
the affected individuals to continue coverage under a new individual 
policy without underwriting.  However, a group policy might not 
provide a spouse or dependent with any independent right of 
conversion.

◦ Dependent ceasing to be a dependent – A policy might not allow a 
dependent who loses coverage to continue without underwriting.
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