
Home Health Agencies: Regulatory and 

Enforcement Trends
Identifying Compliance Pitfalls and Minimizing Risk of Fraud and Abuse Investigations

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

TUESDAY, FEBRUARY 25, 2020

Presenting a live 90-minute webinar with interactive Q&A

Jody Erdfarb, Partner, Wiggin and Dana, Stamford, Conn.

Robert W. Markette, Jr., Attorney, Hall Render Killian Heath & Lyman, Indianapolis



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

FOR LIVE EVENT ONLY



Presented by
Robert W. Markette, Jr.| 317.977.1454 | 
rmarkette@hallrender.com

Home Health 2020: Regulatory and 
Enforcement Trends

mailto:bbetner@hallrender.com


Agenda

• Appendix Q

• Survey Data/Trends

• PDGM compliance considerations
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SOM Appendix Q
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SOM Appendix Q
• On March 5, 2019, CMS published an update to 

Appendix Q of the State Operations Manual.

• Appendix Q provides guidance to surveyors of ALL 
PROVIDER TYPES.

• Has specific guidance related to SNFs and Labs, but still 
impacts home health and hospice.
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SOM Appendix Q
• Does not change definition of immediate jeopardy, which 

is defined in the regulations.  

• Immediate Jeopardy “means a situation in which the 
provider's or supplier's non-compliance with one or more 
Medicare requirements, conditions of participation, 
conditions for coverage or certification has caused, or is 
likely to cause, serious injury, harm, impairment, or death 
to a resident or patient.”  42 C.F.R. 488.1
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SOM Appendix Q
• Guidance describes this as:

(1) noncompliance 

(2) caused or created a likelihood that serious injury, 
harm, impairment or death to a recipient would occur or 
recur; and 

(3) immediate action is necessary to prevent the 
occurrence or recurrence of serious injury, harm, 
impairment or death to one or more recipients.
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SOM Appendix Q
• Changes:

– Old Appendix Q referred to a potential for harm, not a 
likelihood.

– Regulation says “caused, or is likely to cause.”

– This change appears to better align Appendix Q with 
regulations.
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SOM Appendix Q
• Changes:

– Manual states that likelihood means “whether a specific 
serious adverse outcome is reasonably expected to occur
if immediate action is not taken.”

– Surveyors do not have to show when the reasonably 
expected harm will occur or even that it will occur within 
a particular timeframe.

– Not clear that this is more objective than probable.

– Reasonable expectation – more likely than not?
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SOM Appendix Q
• Changes:

– Old Appendix Q required “culpability”. Provider had 
knowledge or intent.  

– Revised Appendix Q eliminates culpability.  Non-
compliance is sufficient.

– CMS states regulatory definition does not require 
culpability.

– This is now strict liability.  Any non-compliance can lead 
to an IJ.
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SOM Appendix Q
• Changes:

– Revised Appendix Q directs surveyors to consider 
mental or psychosocial harm.

– Psychosocial harm “refers to the combined influence of 
psychological factors and the surrounding social 
environment on physical, emotional, and/or mental 
wellness.”

– Psychosocial outcomes may result from non-
compliance with any requirement.
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SOM Appendix Q
• Changes:

– Assessing psychosocial impact can be difficult.

– Manual states: “The surveyor's investigation should 
attempt to determine if a recipient’s change in mood 
and/or behavior is a significant factor of the 
noncompliance, or part of the recipient’s baseline, or 
disease process.”

– This seems like a significant task for a surveyor.
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SOM Appendix Q
• Changes – Psychosocial Harm:

– Manual notes that cases involving limited or no physical 
harm may result in psychosocial harm.

– Manual notes that psychosocial harm may not be 
obvious and that the “psychosocial outcome to the 
recipient may be difficult to determine or incongruent 
with what would be expected.”

– Directs surveyors to consider the “reasonable person 
standard.”  
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SOM Appendix Q
• Takeaways

– At a minimum, revisions draw more attention to 
Appendix Q.

– Changes may give surveyors more room to call IJs.

– Psychosocial harm seems like a very nebulous standard.

• Remember: IJ is a 23 day termination track that, for 
home health, carries significant civil penalties.
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SOM Appendix Q
• Since the revised SOM was issued, industry is seeing an 

increasing number of IJs.

• This is a problematic trend for agencies.  

• Appears to be driven by changes to Appendix Q.

• Agencies need to be prepared for survey.
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Survey Trends 2019-2020
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CMS Survey Data FY2019 - Totals
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CMS Survey Data FY2020 - Totals
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CMS Survey Data FY2019-2020 -Conditions
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CMS Survey Data FY2019-2020 – Standard Level
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CMS Survey Data FY 2019-2020 Standard Level
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Trends

• Care planning, coordination and quality of care is number 1 (again).  

• Emergency Preparedness continues to be a top 3 condition level 
finding

• Organization and administration was the second most cited 
condition.  This continues to be an area of surveyor concern.

• With QAPI open for “full survey”, QAPI has “climbed up the charts.”
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Surveyor Focus-Specifics Behind the Trends

• As always, patient care is a primary surveyor focus for home 
health.

• Agency organization/administration was also a commonly cited 
condition.   

– Surveyors appeared to focus on several “organizational issues”.

• Parent and branch relationships.

• Administrator’s role.

• Corporate parent involvement/intercompany efforts.
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Deficiencies – Assessments and Plans of 
Care
• Failure to follow visit frequencies and interventions in the POC

– Frequencies are not followed

– Missed visits without a reschedule

• Failure to secure a verbal order to cover the POC

• Late orders and late signatures

• POC content – failure to include all required items

• Failing to notify physician

• Assessments by the RN

• Referral orders at odds with the POC
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Deficiencies – Physician orders

• Failure to provide services in conformity with physician orders

– Wounds – visit frequencies, dressing substitutions, and measurements

– INRs – specificity for recheck dates

– Injections

– IV dressing changes

– No orders for visits and/or interventions

• Timeliness of verbal orders and signatures

• Discharge orders – this can be a surprising one.  Surveyors looking for 
an order when patient declines/refuses care.

• Resumptions of Care
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Patient and Physician Communication

• Failure to document patient or patient representative’s 
involvement in care planning

• Failure to notify patients of changes in the care plan

• Failure to communicate new assessment findings to the 
physician

• Failure to communicate with all physicians involved with the 
patient’s care

• Failure to notify the physician of abnormal findings during 
patient assessment.  Beware of “standard parameters”.
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Infection Control

• Proof of TB testing

• Staff following infection control policies and procedures

– Barriers?

– Changing gloves?

– Washing hands?  Meeting time in policy?  How to accurately 
measure 30 seconds? Surveyors using stop watches.

– Use of hand sanitizer?

• Surveyors focus on this during surveys.
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Complaints

• Failure to adequately document all complaints

– NOTE:  Be expansive in identifying complaints. Don’t try to 
distinguish between complaints and concerns.

• Failure to investigate complaints in a timely manner

• Failure to document the resolution of a complaint

– NOTE:  Don’t have to make complainant happy.  

• Failure to provide the complainant of information about the 
investigation and resolution of the complaint
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Delayed Starts of Care

• If the patient or patient representative/caregiver requests a delay in 
the SOC, the agency must request a change of the SOC date from the 
physician

• Only applicable if the request is on behalf of the patient

• The agency and/or its staff cannot change the SOC date due to 
convenience or staff availability

• If the SOC cannot be met by the agency, it should decline the referral
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Patient Rights – Translators

• The CoPs do not preclude the use of a family member as an 
interpreter; however, the agency must be careful here

– The interpreter must be able to translate medical terms

– He/she must follow a translator code of ethics

– The message cannot be ‘filtered’ and must be accurately translated

– Confirmation may be required for translation
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Additional Focus Areas – Organization

• Agencies with multiple sites/branch(es)

– Branches require approval – be careful with drop sites where staff ‘stop 
in’ to work between visits

– Lines of authority and control must be clearly delineated

– Branch managers must have a reporting obligation up to the parent and 
cannot operate independently

– Staff must be aware of the parent/branch relationship and operating 
parameters

– Policies and procedures must outline how control is established and 
managed on a day-to-day basis

– Administrator must be involved in operations
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Additional Focus Areas – Improper 
Delegation
• Contractual arrangements that are entered into by a corporate 

parent and applicable to one or more subsidiaries or locations

• Shared services and/or staff

– Administration

– Human resources

– Legal

– Revenue cycle/billing

• Master contracts

– Coding contracts

– EMR contracts

– Compliance audits - QAPI
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PDGM Compliance Issues
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PDGM Problem
PDGM is here.  PDGM is a significant change to home health 
reimbursement. It scores patients for reimbursement very 
differently.  Key changes in PDGM include:

Episode timing

Therapy reimbursement

Institutional v. Community
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PDGM Problem
Each of these changes will impact reimbursement for patients.

At the same time, costs will remain where they are or increase 
by 2020.  For agencies who are seeing a reduction in 
reimbursement, this creates a major problem.

Agencies must either reduce costs or change their patient 
census to survive.
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Addressing the  Problem
For example, with the change to therapy utilization, agencies that 
developed a specialty with a focus on post-operative hip and knee 
replacement patients may find that PDGM makes this specialty 
unsustainable.

Similarly, agencies that are serving certain chronic patients who are on 
home health for an extended period of time may also find that this 
specialty focus is unsustainable under PDGM.

These agencies may conclude changes in their service model are necessary.
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Addressing the Problem
As agencies contemplate changes, need to be aware of CMS’ 
perspective.

In the comments to the proposed and final HHPPS rules over the 
last two years, CMS has repeatedly stated regarding therapy 
services, “the evidence supports a pattern of ‘practicing to the 
payment’. Specifically, there is ample evidence that there are 
notable behavior changes as they relate to payment thresholds.”

40



Addressing the Problem

Because CMS thinks the new model adequately reimburses therapy and 
that a utilization shift will prove providers were over utilizing therapy to 
improve profitability, CMS was very clear about how it would approach 
this issue in 2020:

“We will continue to monitor the impact of all of the case-mix adjustments in 
the PDGM to determine if any changes to utilization are occurring, especially 
as they relate to the provision of therapy. This may involve, but is not limited 
to, comparative analysis of utilization patterns prior to and after the 
implementation of the PDGM and could result in additional enforcement 
actions as a result of any program integrity concerns.”
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Addressing the Problem

Therapy utilization is not the only thing CMS will be monitoring.  
Because admission source matters for reimbursement, CMS (and some 
commenters) expressed concerns that providers would stop admitting 
community patients and focus on institutional patients.

Some commenters raised fears that this would include declining 
patients, allowing them to be admitted to the hospital and then 
admitting them upon discharge to increase reimbursement.
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Addressing the Problem

In response, CMS stated that it would also be monitoring admission 
source data.  

“We recognize that providers may shift practices based upon strategies 
meant to maximize payment; therefore, we plan to closely monitor for 
any concerning trends in provider behavior, including such metrics as 
proportion of cases in a provider’s caseload referred from both the 
community and institutional settings.”
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Addressing the Problem

CMS has decades of data related to home health utilization.  
CMS can use this data to show patterns of care prior to 2020.  
They demonstrated this in the “coding creep” take backs.

In comments to PDGM, CMS has stated it will monitor utilization 
to identify changes in behavior through “comparative analysis of 
utilization patterns prior to and after the implementation” of 
PDGM.

This ability to mine decades of utilization data means that 
changes will be noticed swiftly.  The granularity of the data 
means that they can identify shits at the individual agency level.
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Addressing the Problem

Agencies who address the financial impact of PDGM with sudden 
shifts in patient census will be easy to identify.

CMS has expressed that it will take action and may even consider 
this a program integrity issue.  

45



Addressing the Problem

Sudden shifts that coincide with or are close to January 1, 2020 
will likely be met with skepticism.

For therapy shifts, it presents the following problem: does the 
data mean you were overutilizing prior to 2020 or underutilizing 
now.
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Addressing the Problem

Changes need to be defensible not just financially, but clinically.

If patients of similar acuity receive lower numbers of therapy 
visits after 2020, why?  What objective clinical data supports this 
change?

If your patient population suddenly shifts to mostly institutional 
patients, why?
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Addressing the Problem

A few considerations:

1. Diversifying census.  Not dropping certain “loser”

patients, but adding other patients. Percentages 

change, objective numbers stay the same.  

- Staffing

- Marketing
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Addressing the Problem

A few considerations:

2. Technology.  Doing more with less.

- telemonitoring to increase information and decrease

need for visits. Note: Telehealth does not replace visits.
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Addressing the Problem

A few considerations:

3. Slow change.  If you change clinical practices, need to

demonstrate objectively.

- QAPI on clinical practices.

- Same outcomes, fewer resources.

- Demonstrate efforts to develop new practices

- Slow change.
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Agenda

• OIG Work Plan Focus

• Recent Cases and Lessons Learned
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OIG Work Plan

• The OIG Work Plan sets forth various projects including OIG 
audits and evaluations that are underway or planned to be 
addressed during the fiscal year and beyond by OIG's Office of 
Audit Services and Office of Evaluation and Inspections.

• The OIG’s work planning process is dynamic and adjustments 
are made throughout the year to meet priorities and to 
anticipate and respond to emerging issues with the resources 
available.
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OIG Work Plan

• For calendar year (CY) 2016, Medicare paid home health agencies (HHAs) 
about $18 billion for home health services. The CMS Comprehensive Error 
Rate Testing program determined that the 2016 improper payment error 
rate for home health claims was 42%, or about $7.7 billion. 

• Although Medicare spending for home health care accounts only for about 
5% of fee-for-service spending, improper payments to HHAs account for 
more than 18% of the total 2016 fee-for-service improper payments ($41 
billion).
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Getting Audited by the OIG

• “Using computer matching, data mining, and data analysis 
techniques, we identified HHAs at risk for noncompliance with 
Medicare billing requirements.”
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$31,428 = $1.26 million$34,514 = $2.9 million

$64,114 = $10.5 million

$55,303 = $7.5 million

$129,520 = $6.6 million 
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Findings

• (1) beneficiaries were not homebound

• (2) beneficiaries did not require skilled services

• (3) the OASIS was not submitted in a timely fashion

• (4) services were not adequately documented

• (5) services for which the documentation from the certifying 
physician was not provided or did not support the services 
provided
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What’s Up Next?

• Duplicate Payments for Home Health Services Covered Under Medicare and 
Medicaid

• Medicare Home Health Agency (HHA) coverage requirements state that an HHA is 
responsible for providing all services either directly or under arrangement while a 
beneficiary is under a home health plan of care authorized by a physician. 
Consequently, Medicare pays a single HHA overseeing that plan. "Dual eligible 
beneficiaries" generally describes beneficiaries eligible for both Medicare and 
Medicaid. Medicare pays covered medical services first for dual eligible 
beneficiaries because Medicaid is generally the payer of last resort. We will 
determine whether States made Medicaid payments for home health services for 
dual eligible beneficiaries who are also covered under Medicare.

59



What’s Up Next?

• Review of Home Health Claims for Services With 5 to 10 Skilled Visits

• If a home health agency (HHA) provides four or fewer visits from a skilled service 
provider that are included under home health coverage (excluding visits providing 
only services listed in 42 CFR § 409.49) in an episode, the HHA will be paid a 
standardized per-visit payment based on visit type. Such payment adjustments, and 
the episodes themselves, are called Low Utilization Payment Adjustments (LUPA). 
Once a fifth visit is provided, an HHA will instead receive a full 60-day payment 
based on episode of care. Since OIG has not reviewed payments for LUPA, we will 
review supporting documentation to determine whether home health claims with 5 
to 10 skilled visits in a payment episode in which the beneficiary was discharged 
home met the conditions for coverage and were adequately supported as required 
by Federal guidance.
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• The Comprehensive Error Rate Testing (CERT) program 
is designed to measure the Medicare improper payment 
rate.
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Recent Cases and Lessons Learned 

• Rise in enforcement against HHAs

• Between 2013 and 2017, HHA investigations resulted in more 
than 450 criminal and civil actions and generated $1.3 billion 

Home health services fraud in Medicare and Medicaid is an OIG priority and represents a significant 
portion of our enforcement efforts. Home health fraud schemes often include billing for services not 
rendered, misrepresentation of services, medically unnecessary services, and falsification of medical 

records and physician authorizations. They also often involve the false certification of patients as 
homebound or requiring home health services. Home health fraud can also involve criminal enterprises, 

which may use patient recruiters to solicit Medicare beneficiaries who do not qualify for services and 
who may receive kickbacks and are complicit in the scheme.
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Anti-Kickback Statute

• 42 U.S.C. § 1320a-7b(b)

• Criminal

• Prohibits the knowing and willful payment of “remuneration” to induce or 
reward patient referrals or the generation of business involving any item or 
service payable by the Federal health care programs.

• Remuneration includes anything of value and can take many forms besides 
cash, such as free rent, expensive hotel stays and meals, and excessive 
compensation for medical directorships or consultancies. 

• Safe harbors protect certain payment and business practices that could 
otherwise implicate the AKS from criminal and civil prosecution. 
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False Claims Act

• 31 U.S.C. §§ 3729–3733

• Submission of false or fraudulent claims

• Actual knowledge not required
– Reckless disregard 

– Deliberate ignorance

– Knew or should have known

• Criminal and civil penalties

• Whistleblowers
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Kickbacks

• February 6, 2020: Jai Vijay, 54, of Sacramento, pleaded guilty today to conspiring with the owners of 
home health care agencies and a hospice agency to pay and receive illegal kickbacks in exchange for 
Medicare beneficiary referrals.

• October 28, 2019: The owner of a Michigan home health agency was sentenced to 60 months in 
prison for his role in a scheme involving approximately $1.5 million in Medicare claims for home 
health services that were procured through the payment of illegal kickbacks.

• October 10, 2019: John Eby, 46, of Fair Oaks, CA pleaded guilty today to conspiring with the owners 
of home health agencies to pay and receive illegal kickbacks in exchange for Medicare beneficiary 
referrals.
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False Claims

• November 5, 2019; U.S. Attorney; Middle District of Louisiana
– $2.5 million

– Whistleblower

– The settlement resolves allegations that, between 2011 and 2018, the 
defendants defrauded the Medicare and Medicaid programs by 
submitting false and fraudulent claims for payment for home health 
services without required face-to-face encounters between patients 
and physicians.
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False Claims

• October 17, 2019

• $3.1 Million Judgment Entered Against Five Rural Home Health Providers in Iowa 
and South Dakota

• Between January 2012 and December 2015, the five companies submitted false 
claims to Medicare for therapy services. The claims were false either because the 
services provided were not skilled or because the beneficiaries’ medical conditions 
did not justify the need for skilled therapy services.

• The United States further alleged that the companies received notifications that 
their claims for therapy services were inordinately high and that the companies 
failed to take adequate steps to address their billing procedures after receiving the 
notifications.
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False Claims

• September 3, 2019

• Diandra Bankhead, the owner and operator of Elite Homecare 
(“Elite”), an Atlanta-based home healthcare provider, has 
pleaded guilty to defrauding Medicaid by submitting 
thousands of fraudulent claims for services that were never 
provided to medically fragile children
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OIG Compliance Program Guidance

7 Elements:

1. Written standards of conduct

2. Designation of compliance officer

3. Education and training

4. Process to receive anonymous complaints and anti-retaliation

5. Response system to allegations of illegal/improper activities

6. Audit

7. Investigation and remediation
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This presentation is a summary of legal principles.

Nothing in this presentation constitutes legal advice, which can only be obtained 

as a result of a personal consultation with an attorney.

The information published here is believed accurate at the time of publication, but 

is subject to change and does not purport to be 

complete statement of all relevant issues.
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