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The Patient Waves

❑ COVID patient surge

❑ Post-opening patient surge

❑ Patient lull

❑ COVID patient wave 2

❑ New reality patient levels lower than pre-COVID due to fear, 

unemployment, downturn in the economy, electives 
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State of Critical Care

• More than 5 million patients are admitted annually to U.S. 

ICUs for intensive or invasive monitoring.

• The most common technological support is mechanical 

ventilation, required by 20%-40% of U.S. ICU admissions.

• The multidisciplinary ICU team may consist of critical care 

nurses, APPs (nurse practitioners and physician assistants), 

intensivists, hospitalists, pharmacists, respiratory therapists, 

nutritionists, social workers, and other professionals.
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State of Critical Care

• Increasing ICU bed numbers over the past four decades 

seem to reflect an increase in the demand for critical care 

services.

• Critical care management (CCM), pulmonary-CCM, 

emergency medicine-CCM, surgery, anesthesiology, 

pediatrics, and neonatology.

Society of Critical Care Medicine, https://www.sccm.org/Communications/Critical-Care-Statistics
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State of Critical Care

• 924,107 acute care beds

• 96,596 ICU beds

• 5,256 American Hospital Association-registered community 

hospitals

• 51.4% provide ICU services

Society of Critical Care Management, March 2020, https://sccm.org/Blog/March-2020/United-States-
Resource-Availability-for-COVID-19
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Critical Care Shortages before COVID-19

“Study confirms shortage of critical care doctors”

• “The country will need as many as 4,300 intensivists by 2020, a government report says. 

It predicts a 1,500-doctor shortfall.” 

American Medical Association, June 19, 2006  

“Intensivist Workforce in the United States: The Crisis Is Real, Not 

Imagined”

• “[o]ur “current supply” of full-time intensivists is very low, as the vast majority of 

adult, board-certified intensivists are really part-time practitioners based in pulmonary 

medicine, operating rooms (surgeons/anesthesiologists), or emergency medicine…”
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Critical Care Shortages before COVID-19

• “[t]he training of…critical care physicians may…need to be nationwide 

priorities.”

American Journal of Respiratory and Critical Care Medicine, Volume 191, 

Issue 6, 2015

“ICU staffing shortages linked to aging population.”
American Thoracic Society, ATS Daily Bulletin, 2019
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A TIMELINE OF KEY FEDERAL ACTIONS IN RESPONSE TO COVID-19

March 6th
The Coronavirus 

Preparedness and Response 
Supplemental Appropriations 

Act was signed into law.

March 18th
The Families First 

Coronavirus 
Response Act was 

signed into law.  

March 27th
The Coronavirus Aid, 
Relief, and Economic 

Security Act was 
signed into law. 

April 24th
The Paycheck Protection 
Program and Health Care 

Enhancement Act was 
signed into law.  

March 18th
CMS recommended 

that all elective 
surgeries, non-

essential medical, 
surgical, and dental 

procedures be delayed 
during the COVID-19 

outbreak.

March 13th
President Trump 

declared the COVID-19 
outbreak a national 
emergency and CMS 
released a series of 
“blanket” waivers.

January 31st
The Secretary of Health and 

Human Services (“HHS”), Alex 
Azar, declared a public health 

emergency.

April 16th
President Trump unveiled the 

“Guidelines for Opening Up 
America Again.”

March 24th
Secretary Azar issued 
a letter calling on all 
state governors to 

take immediate 
action to extend the 

capacity of the 
health care 
workforce. 

Key Legislation

Key Actions from the Administration

Ongoing Government Response
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CMS Issues Section 1135 Blanket Waivers

Section 1135 of the Social Security Act,

Addressing, among other topics:

❑ Credentialing 

❑ Privileging

❑ Licensing

✓ Individual 1335 waivers
✓ State waivers: Alabama, California, Illinois, Louisiana, Mississippi, New Hampshire, New 

Jersey, New Mexico, North Carolina, Virginia

14



Medical Staff 

15

• Waiver of CoP requirements related to credentialing and 

privileging process to allow physicians whose privileges will expire 

to continue practicing at hospitals, and for new physicians to be able 

to practice before full medical staff/governing body review and 

approval.



Practitioner Locations

16

• Waiver of requirements that out-of-state practitioners be licensed in the state where 

they are providing services when they are licensed in another state. 

• CMS will waive the physician or non-physician practitioner licensing requirements 

when the following four conditions are met: 

1. must be enrolled as such in the Medicare program; 

2. must possess a valid license to practice in the state, which relates to his or her Medicare 

enrollment; 

3. is furnishing services – whether in person or via telehealth – in a state in which the 

emergency is occurring in order to contribute to relief efforts in his or her professional 

capacity; and, 

4. is not affirmatively excluded from practice in the state or any other state that is part of the 

1135 emergency area.



Enrollment/Credentialing
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• Establishes hotline for temporary enrollment and billing privileges

• Waives certain screening requirements (including application fee, 

criminal background checks, and site visits)

• Postpones revalidation actions

• Allows licensed providers to render services outside state of 

enrollment

• Expedites pending and new applications



Telemedicine Waiver
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• CMS also waived a number of requirements in order to make it easier for hospitals to provide 
services to patients through telemedicine.  

• The waiver allows Medicare to pay for office, hospital, and other visits furnished via telemedicine 

effective March 6, 2020.

• The telemedicine visits are considered the same as in-person visits and are paid at the same rate 
as regular, in-person visits.

• Coverage is not limited to patients affected by COVID-19.

• Physicians and non-physician practitioners do not need to be licensed in the state where they 

are providing services, although state requirements may still apply.

• Patients are not required to be “established patients.”

• HHS OIG will not subject practitioners to sanctions for routine waiver of cost-sharing obligations.

• HHS OCR will waive penalties for HIPAA violations by providers using third-party applications not 

usually considered HIPAA-compliant.



Federal, State and individual waivers

19

In addition to the Section 1135 federal blanket waivers, 

important to consider:

• State waivers

• Providers and suppliers submitted requests for individual 

1135 waivers, which were reviewed and decided on a 

case-by-case basis.

In addition to the blanket waivers, 



Section 1135 Blanket Waivers
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Stark Law Waiver

• Waives Stark Law sanctions to ensure that sufficient health care items and services are 

available, and health care providers who may not otherwise company with Stark exceptions 

may be reimbursed.

• Applies only to financial relationships and referrals that are related to the COVID-19 outbreak. 

• Examples: hospitals may pay physicians above previously-contracted rate to furnish services 

to COVID-19 patients; hospital may provide meals, laundry, and childcare with a value greater 

than $36 to medical staff physicians. 



Physician contracting for COVID response

• Patient surges and staff shortages 

• Reallocation of providers i.e. anesthesia, cardiac surgeons

• Providing services that may not align with written agreements 

i.e. professional services agreement for emergency medicine 

services

• Related to COVID care

• Documentation of link between care and COVID

• Reconciliation 

21



The waivers will come to an end. 

Waivers will end no later than when the emergency 

declaration ends.
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Disclosures

The information herein is provided for informational purposes only.  It is not intended to be, nor should it 
be relied upon in any way, as investment advice to any individual person, corporation, or other entity.  
This information should not be considered a recommendation or advice with respect to any particular 
stocks, bonds, or securities or any particular industry sectors and makes no recommendation whatsoever 
as to the purchase, sale, or exchange of securities and investments.  Any reference to any specific 
products, process, or service does not necessarily constitute or imply its endorsement, recommendation, 
or favoring by Epstein Becker & Green, P.C. (“EBG”).
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Thought Leaders in Health Care
EBG AND AFFILIATED ENTITIES

• Health care and life 
sciences law super-
boutique founded 1973
▪ 125 health care 

attorneys
▪ Nationwide reach

• Legal practice driven by 
federal and state law and 
regulation
▪ Market Access
▪ Policy
▪ Compliance

• Health care and life 
sciences consultancy
▪ Policy
▪ Regulation
▪ Payment & 

Reimbursement

• Multi-disciplinary
▪ Business Strategy
▪ Public Policy
▪ Medicine & Science
▪ Data Security

• Bipartisan health care 
and life sciences 
consultancy dedicated to 
the provision of 
legislative and regulatory 
advocacy

• The National Health 
Advisors are:
▪ Legislative Policy 

Experts
▪ Health Lawyers
▪ Federal Regulatory 

Veterans
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▪ On March 13, 2020, President Trump proclaims national emergency, allowing Secretary Alex Azar to 
invoke Section 1135 to temporarily waive or modify certain Medicare, Medicaid, and Children’s Health 
Insurance Program requirements—otherwise known as “1135 Waivers.” 

▪ Secretary Azar released 1135 Waivers March 13th with a retroactive effective date of March  1st, 
including  “blanket waivers,” waivers that could be requested by states, and specified individual 
waivers that providers and suppliers could request.

Reimbursement Issues for the Extended Health Care Workforce
FEDERAL ACTION – SECTION 1135 WAIVERS

SOURCES: CMS, 1135 Waiver at a Glance (n.d.); HHS, Waiver or Modification of Requirements under Section 1135 of the Social Security Act (Mar. 13, 2020); CMS, COVID-19 Emergency Declaration Blanket Waivers for Health Care Providers (Mar. 30, 2020).

Blanket Waivers

• Automatically apply to all applicable providers and 
supplies without requiring the entities to 
specifically apply

• Made several changes to increase the health care 
workforce for Medicare. 

• Granted additional flexibility for suppliers, 
hospitals, skilled nursing facilities, inpatient 
rehabilitation facilities, home health agencies, and 
for the use of telehealth. 

State-Requested Waivers

• Authorized CMS to grant states’ requests to waive 
compliance with certain statutes and regulations 
for their states’ Medicaid programs during the 
public health emergency, including enabling states 
to permit out-of-state providers to render 
services and to temporarily suspend certain 
provider enrollment and revalidation 
requirements.

27
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▪ Through a Blanket Waiver, CMS temporarily waived the requirement that out-of-state practitioners be 
licensed in the state where they are providing services if the physician or non-physician practitioner 

▪ As the waivers do not impact state or local licensure requirements, practitioners must still meet their 
respective state’s licensing requirements. 

▪ All 50 states + DC have introduced flexibilities to allow out-of-state practitioners to practice in-state. 
However, the scope of the flexibilities vary by state.  

Reimbursement Issues for the Extended Health Care Workforce
MEDICARE BILLING FOR OUT-OF-STATE PROVIDERS UNDER BLANKET WAIVERS 

SOURCES: HHS, Waiver or Modification of Requirements under Section 1135 of the Social Security Act (Mar. 13, 2020); CMS, CMS Takes Action Nationwide to Aggressively Respond to Coronavirus National Emergency (Mar. 13, 2020); CMS, COVID-19 Emergency Declaration Blanket 
Waivers for Health Care Providers (n.d.), Federation of State Medical Boards, U.S. States and Territories Modifying Licensure Requirements for Physicians in Response to COVID-19 (May 5, 2020). 

1. Is enrolled in the Medicare program.  

2. Possesses a valid l icense to practice in the state which relates to their Medicare enrollment. 

3. Furnishes services (in person or via telehealth) in a state where the emergency is occurring to contribute to relief 
efforts within their professional capacity.

4. Is not affirmatively excluded from practice in the state or any other state that is part of the 1135 emergency area. 

28
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▪ CMS temporarily waived certain enrollment screening requirements to ease the Medicare provider enrollment 
process, including (to the extent applicable): 

▪ CMS also established a toll-free hotline for each of the Medicare Administrative Contractors (“MAC”) to allow 
physicians and non-physician practitioners to enroll and receive temporary Medicare billing privileges. 

• Providers must provide their national provider identifier, Social Security number, a valid license, and contact information. 

• The MAC will attempt to screen and enroll physicians/practitioners over the phone and will approve or reject the 

temporary billing privileges during the conversation. The MAC will send a follow up letter of the approval or rejection. 

▪ CMS also stated it would expedite any pending or new applications from providers, postpone all revalidation 
actions, and would allow opted-out physicians and non-physician practitioners to terminate their opt-out status 
early to enroll in Medicare. 

Reimbursement Issues for the Extended Health Care Workforce
MEDICARE BILLING FOR RETIRED, INACTIVE, OR UNENROLLED PROVIDERS THROUGH BLANKET WAIVERS 

1. The Application Fee

2. Criminal background checks 
associated with fingerprint-
based criminal background 

checks as required by             
42 C.F.R. § 424.518. 

3. Site visits as required by                        
42 C.F.R. § 424.517. 

SOURCES: HHS, Waiver or Modification of Requirements under Section 1135 of the Social Security Act (Mar. 13, 2020); CMS, CMS Takes Action Nationwide to Aggressively Respond to Coronavirus National Emergency (Mar. 13, 2020); CMS, COVID-19 Emergency Declaration Blanket Waivers 

for Health Care Providers (Mar. 30, 2020); CMS, 2019-Novel Coronavirus (COVID-19) Medicare Provider Enrollment Relief Frequently Asked Questions (FAQs) (Mar. 2020). 
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▪ When submitting claims enabled by the Blanket Waivers, providers must use specific codes. 

▪ The temporary enrollment and billing privileges enabled through the Blanket Waivers are only effective 
for the duration of the emergency. 

Reimbursement Issues for the Extended Health Care Workforce
MEDICARE BILLING FOR THE EXTENDED HEALTH CARE WORKFORCE THROUGH BLANKET WAIVERS 

Part B Institutional 
or Non-

Institutional Billing

• Providers must use the “CR” (catastrophe/disaster-
related) modifier.

Telehealth
• CMS does not require the CR modifier on telehealth 

services. 

• Services delivered via telehealth require the Modifier 95. 

SOURCE: CMS, 2019-Novel Coronavirus (COVID-19) Medicare Provider Enrollment Relief Frequently Asked Questions (FAQs) (Mar. 2020). 
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▪ Since Secretary Azar’s 
Medicaid-related Waivers 
specified requirements states 
could apply to waive, CMS 
has approved 1135 Waivers 
for all 50 states and the 
District of Columbia.

▪ As of May 12th, 49 states and 
the District of Columbia have 
waived provisions to allow 
out-of-state providers to 
provide care to Medicaid 
enrollees and waived certain 
provider screening 
requirements. 

Reimbursement Issues for the Extended Health Care Workforce
MEDICAID: STATE-BASED ACTION TO ALLOW EXPEDITED MEDICAID ENROLLMENT
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(May 1, 2020). 
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Reimbursement Issues for the Extended Health Care Workforce
MEDICAID: STATE-BASED ACTION TO ALLOW EXPEDITED MEDICAID ENROLLMENT

• Allow for reimbursement of claims by out-of-state providers that are otherwise payable 
under Medicaid (for multiple instances of care) if certain criteria is met.

• Allow for provisional and temporary enrollment of providers in the states’ Medicaid 
program if the provider is enrolled in Medicare or Medicaid in another state.

• Waive certain screening requirements to allow providers to provisionally and 
temporarily enroll in Medicaid during the emergency.

Common Flexibilities in States’ 1135 Waivers:

SOURCES: Kaiser Family Foundation, Medicaid Emergency Authority Tracker: Approved State Actions to Address COVID-19 (May 1, 2020); Approved 1135 Waivers for Arizona, California, Illinois, and Florida; Ill. Dep’t of Health, Provider Notice (Mar. 20, 2020 ); Fla. Medicaid, 
Medicaid Coverage of Services During the State of Emergency Related to COVID-19 (Mar. 16, 2020). 

. 
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▪ Some commercial payors have increased flexibility that might allow out-of-state, retired, or inactive-
licensed healthcare providers to receive reimbursement. 

▪ Many commercial payors have also expanded telehealth coverage and have reduced or eliminated out-
of-pocket expenses for certain COVID-related expenses.

Reimbursement Issues for the Extended Health Care Workforce
PRIVATE PAY: SOME COMMERCIAL PAYORS ARE REVISING REQUIREMENTS

Streamlined 
Credentialing

•Blue Cross Blue Shield of 
Massachusetts: Developed an 
expedited credentialing and 
enrollment process requiring a one-
page application and essential 
documentation for approval within 
72 hours. 

•Aetna and Molina Healthcare have 
also streamlined credentialing.

Cross-Over with 
Medicare

•Alignment Healthcare: Allows 
members to receive medically 
necessary services from any available 
Medicare-certified provider or facility 
without prior authorization. 

Out-of-Network 
Coverage & Prior 

Authorizations

•Blue Cross and Blue Shield of 
Oklahoma will cover costs to see an 
out-of-network provider in Oklahoma 
at the in-network rate.

•Molina Healthcare extended 
previously approved prior 
authorizations until September 2020. 

SOURCE: AHIP, Health Insurance Providers Respond to Coronavirus (COVID-19) (May 11, 2020).

33



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. ebglaw.com

Provider Relief Funds
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▪ Recent legislation passed in response to COVID-19 provide funding to assist providers cover certain COVID-19 related 

expenses and losses and to cover COVID-19 related services for the uninsured, largely through significant 
appropriations designated for the Public Health and Social Services Emergency Fund (“Relief Fund”).  

Provider Relief Funds
LEGISLATION ADDRESSING PROVIDER RELIEF

Legislation Key Funding Provisions Impacting Providers

• The Coronavirus Aid, Relief, and Economic Security (CARES) Act Provided $100 billion for the Relief Fund for certain COVID-19 
related expenses and to address the uninsured.

• The Payroll Protection Program and Health Care Act Provided an additional $75 billion for the Relief Fund.

• The Families First Coronavirus Response Act  
• The Paycheck Protection Program and Health Care Enhancement 

Act

Each appropriated $1 billion to reimburse providers for conducting 
COVID-19 testing for the uninsured. 

SOURCES: HRSA, COVID-19 Claims Reimbursement to Health Care Providers and Facilities for Testing and Treatment of the Uninsured (Apr. 2020); HHS, CARES Act Provider Relief Fund (May 11, 2020).
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▪ The $175 billion total appropriated to the Provider Relief Fund is being distributed as grants to eligible 
providers to help address the economic impact providers have incurred from additional expenses when 
caring for COVID-19 patients and from losses due to the pandemic.

Provider Relief Funds

LEGISLATION ADDRESSING PROVIDER RELIEF

$50 billion has been allocated for General Distribution to Medicare facilities and providers 
impacted by COVID-19, with awards  granted based on eligible providers’ net patient revenue. 

• $30 billion: The first $30 billion has been distributed to providers based on the providers’ proportionate share of Medicare 
fee-for-service reimbursements in 2019. 

• $20 billion: HHS started distributing the remaining $20 billion on April 24th, allocated proportional to providers' share of net 
patient revenue based off of revenue data submitted in CMS cost reports. 

$50 billion will go toward other targeted allocations include high impact areas, rural providers, the 
Indian Health Services, and certain other providers. 

SOURCES: HRSA, COVID-19 Claims Reimbursement to Health Care Providers and Facilities for Testing and Treatment of the Uninsured (Apr. 2020); HHS, CARES Act Provider Relief Fund (May 11, 2020).
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▪ Eligible providers include public entities, Medicare or Medicaid enrolled suppliers and providers, and other 
for profit and not-for-profit- entities as specified by the Secretary that provide diagnoses, testing, or care 
for individuals with possible or actual cases of COVID-19. 

▪ As “increased workforce and trainings” are a permitted use of funds, providers might consider using funds 
to cover expenses above normal operating costs associated with hiring and training staff and the extended 
workforce in response to or related to COVID-19. 

Provider Relief Funds
ELIGIBILITY AND PROPER USES OF PROVIDER RELIEF FUNDS

Permissible Uses of “Relief Funds”

•To prevent, prepare for, and to respond to Coronavirus
•For health care related expenses or lost revenues that are attributable to 

Coronavirus
•Bui lding or construction of temporary s tructures

•Leasing properties

•Medical supplies and equipment including personal protective equipment and 
testing supplies

•Increased workforce and trainings

•Emergency operation centers
•Retrofitting facilities
•Surge capacity

Impermissible Uses of “Relief Funds”

•Reimbursement of expenses or losses reimbursed from other sources or that 
other sources are obligated to reimburse.

•Salaries in excess of Executive Level I I ($197,300)
•Gun Control Advocacy

•Lobbying

•Abortions – with some limitations
•Embryo Research
•Promotion of Legalization of Controlled Substances.

SOURCES: The CARES Act, Pub. L. No. 116-136 (2020). 
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▪ To receive relief funds, the billing entity that receives Medicare fee-for-service payments must provide 
a billing tax ID number, verify payment information, and sign an attestation confirming receipt of funds 
and agree to certain Terms and Conditions of the payment, which includes a prohibition on balance 
billing presumptive or actual COVID-19 patients. 

▪ To address potential issues that may arise as the Relief Fund program unfolds, recipients should ensure 
expenses are tracked and proper documentation is maintained to demonstrate Relief Funds have been 
used appropriately. 

• HHS requires recipients to report the use of the Relief Funds and reserves the right to audit recipients for 

compliance with applicable standards. 

• Non-compliance with any of the provisions of the Terms and Conditions may result in recoupment of some or 

all of the Relief Fund payments. 

• More severe penalties may apply for deliberate omissions, misrepresentations, or falsifications within 

submitted reports, including criminal, civil, or administrative penalties.

Provider Relief Funds
RECEIVING PROVIDER RELIEF FUNDS

SOURCES: HRSA, COVID-19 Claims Reimbursement to Health Care Providers and Facilities for Testing and Treatment of the Uninsured (Apr. 2020); HHS, CARES Act Provider Relief Fund (May 11, 2020); The CARES Act, Pub. L. No. 116-136 (2020). 

38



© 2020 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com 39

▪ A portion of the Provider Relief Funds and funds appropriated by the Families First Coronavirus Response Act and the 

Paycheck Protection Program and Health Care Enhancement Act will be used to support healthcare-related expenses 
attributable to the treatment of uninsured individuals with COVID-19.

▪ Providers who provided service on or after February 4, 2020, became eligible to seek reimbursement for qualifying 

COVID-19 testing, testing-related visits, and (for the diagnosed) treatment for the uninsured. 
• Providers must enroll as a provider participant, check patient eligibility and benefits, and submit patient information and c laims for reimbursement 

using the COVID-19 Uninsured Program Portal. 

• The portal opened for submission of claims on May 6th and reimbursements started May 18th via direct deposit.  

▪ Reimbursement for qualifying testing for COVID-19 and treatment services with a primary COVID-19 diagnosis will 

generally be made at the current Medicare fee schedule rate.

Provider Relief Funds
PROVIDER RELIEF FOR ADDRESSING TESTING AND TREATING THE UNINSURED

•Specimen collection, diagnostic and antibody testing.
•Testing-related visits (including at an office, urgent care or emergency room or via telehealth).

•Treatment for a COVID-19 primary diagnosis, including office visits (including telehealth), emergency room, inpatient, outpatient/observation, skilled 
nurs ing facility, long-term acute care, acute inpatient rehab, home health, durable medical equipment (e.g., oxygen, ventilator), emergency ambulance 
transportation, and other certain services.

•FDA-approved vaccine (when available).

Qualifying Tests and Treatment

SOURCES: HRSA, COVID-19 Claims Reimbursement to Health Care Providers and Facilities for Testing and Treatment of the Uninsured (Apr. 2020); HHS, CARES Act Provider Relief Fund (May 11, 2020). 
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A Summary of Reimbursement Issues and Provider Relief Funds
KEY ISSUES FOR CONSIDERATION

Licensure Medicare Coverage Medicaid Commercial

The Extended Workforce

Out-of-
State 

Physicians 

✓ Ensure compliance with respective state’s 
waiver or temporary licensure requirements. 

• Compl iance is required for each type of 
reimbursement. 

• Every s tate has implemented licensure flexibilities 
for out-of-state physicians. 

• Check the Federation of State Medical Boards 
(FSMB) l ist or the s tate for requirements and the 
scope of flexibility. 

✓ If enrolled in Medicare, ensure good standing with the 
state of enrollment.  

✓ If not enrolled in Medicare, enroll to participate in 
Medicare using CMS’ expedited temporary enrollment 

procedures and use the hotline to contact the regional 
MAC. 

✓ Use the “-CR” modifier for services under the blanket 
waiver or the “-95” modifier for telehealth services (if 
use of telehealth is permitted by the state). 

✓ Fol low the s tate’s 
respective Medicaid 
enrollment process.

✓ Check i f the s tate has 

an 1135 Waiver that 
includes an expedited 
approval process or 
that a llows Medicare-
enrolled providers to 

participate in the 
s tate’s Medicaid 
program.

Plan-Dependent. 
Check for:

✓ Streamlined 

credentialing 
✓ Reciprocity with 

Medicare
✓ Out-of-Network 

Coverage

Retired & 
Inactive 

Physicians 

✓ Ensure compliance with respective state’s 
waiver or temporary licensure requirements. 

• Compl iance is required for each type of 
reimbursement. 

• 38 states have implemented flexibilities for 
inactive or retired l icensees. 

✓ Enrol l to participate in Medicare using CMS’ expedited 
temporary enrollment procedures and use the hotline
to contact the regional MAC. 

✓ Use the “-CR” modifier for services under the blanket 
waiver or the “-95” modifier for telehealth services (if 
use of telehealth permitted by the state). 

Providers Providing COVID-19 Care and Particularly Those Using the Extended Workforce (Out-of-State Physicians and Retired/Inactive Physicians)

✓ Providers, particularly those expanding their workforce, should use the General Distribution Portal to submit information for Provider Relief Fund payments or must submit 
information i f they received payment automatically, as such payments can also be used for increased workforce and training. 

✓ Recipients must acknowledge and agree to certain Terms and Conditions and s ign an attestation within 45 days of payment. 
✓ Providers should request claims reimbursement for COVID-19 services for the uninsured through the COVID-19 Uninsured Program Portal. 

✓ Recipients should create a  tracking and documentation mechanism to show Relief Funds were used appropriately and in compliance with the Terms and Conditions. 
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COVID-19 and immunity 

Medical Malpractice

• Crisis standards of care

• Triage protocols/policies

• Reopening of elective surgeries
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COVID-19 Related Lawsuits

43

• Experts are predicting a wave of potential lawsuits against health 

care providers, facilities, and companies related to the pandemic

• Providers may face lawsuits related to actions taken in response, 

including decisions to allocate resources and deny care when 

those resources run short

• A wrongful death lawsuit has already been filed against Life Care 

Center in Kirkland, Washington, by the family of a deceased 

resident

– Seattle-area nursing home, one of the first known sites of the outbreak in 

the United States 



Liability Following Hurricane Katrina

44

• In the aftermath of Hurricane Katrina, questions arose regarding the treatment of 

patients at Memorial Medical Center

– Due to flooding, the hospital lost electricity, was without sanitation, and was running out of food

– Helicopters hired to assist in evacuation did not arrive in time, and several patients died while being 

moved

– After toxicology tests showed the presence of morphine and sedatives in a number of bodies recovered 

from the hospital, an investigation was conducted

– Dr. Anna Pou was arrested and charged with homicide, although ultimately a grand jury failed to indict 

Dr. Pou and charges were expunged

– Dr. Pou later assisted in the passage of legislation in Louisiana providing immunity to health care 

providers during mass casualty situations

– In 2011, Memorial’s parent company, Tenet Healthcare Corp., agreed to pay $25 million to settle a class 

action lawsuit by families of patients killed during the disaster, who alleged that the company had failed 

to adequately prepare for and respond to the disaster

– Additional civil law suits against Dr. Pou and other providers were settled



Crisis of Care Standards (CCS)

"A substantial change in usual health care operations and the level of care it is possible to 

deliver, which is made necessary by a pervasive (e.g., pandemic influenza) or catastrophic (e.g., 

earthquake, hurricane) disaster. This change in the level of care delivered is justified by specific 

circumstances and is formally declared by a state government in recognition that crisis 

operations will be in effect for a sustained period. The formal declaration that crisis standards of 

care are in operation enables specific legal/regulatory powers and protections for health care 

providers in the necessary tasks of allocating and using scarce medical resources and 

implementing alternate care facility operations.“

Institute of Medicine, 2009
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Elective Procedures and Surgeries

46

• Hospitals resuming elective procedures will need to ensure:

– Appropriate staffing

➢ Contracts

– Contamination protocols 

– Physical space

– Patient care flows

– Necessary supplies of personal protective equipment (PPE) – i.e. 

Governor Cuomo of NY is requiring 90-day supply

– Compliance with changing regulatory landscape



Immunity for providers and facilities

Executive Orders and Legislation across the country

• Healthcare providers only

• Healthcare providers and healthcare facilities

• Healthcare providers, healthcare facilities, facilities that were 

used for care, EMS, etc.

• Arising out of response to COVID-19 emergency

• Civil immunity, not including gross negligence, intentional tort, 

criminal 
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Disclosures

The information herein is provided for informational purposes only.  It is not intended to be, nor should it 
be relied upon in any way, as investment advice to any individual person, corporation, or other entity.  
This information should not be considered a recommendation or advice with respect to any particular 
stocks, bonds, or securities or any particular industry sectors and makes no recommendation whatsoever 
as to the purchase, sale, or exchange of securities and investments.  Any reference to any specific 
products, process, or service does not necessarily constitute or imply its endorsement, recommendation, 
or favoring by Epstein Becker & Green, P.C. (“EBG”).
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Direct all 
employees to 
actively self-
monitor for 
COVID-19 
symptoms
Develop policies 
and procedures 
for employees 
to report when 
they are sick or 
experiencing 
symptoms

Take 
temperatures of 
employees or, 
at minimum, 
require 
employees to 
take their own 
temperature 
before work

Test employees 
with suspected 
exposure or 
exhibiting 
symptoms of 
COVID-19

Regularly 
disinfect the 
workplace
Particularly 
focus on 
common and 
waiting areas, as 
well as those in 
which patients 
with COVID-19 
symptoms have 
been present or 
treated 

Acquire and 
maintain a 
sufficient supply 
of personal 
protective 
equipment 
(“PPE”)
Provide 
appropriate 
training to 
employees on 
appropriate 
methods to don, 
doff, and 
dispose of PPE

Preventing a Shortage
Keeping Your Current Workforce Healthy
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Preventing a Shortage
Keeping Your Current Workforce Healthy

• Stagger employee 
shifts

• Create a rotation 
system

• Reduce the number 
of employees per 
shift

• Increase the 
amount of hours 
worked per shift

• Designate specific 
areas within the 
building COVID-19 
patients

• Designate specific 
practice locations 
for COVID-19 
treatment and 
other locations for 
non-COVID-19 
patients

Shifts Workers Locations
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Managing a Shortage
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▪ Workplace safety concerns – An employee’s refusal to work may be protected under:

• Occupational Safety and Health Act (OSHA) – if the employee reasonably believes there is “a real 
danger of death or serious injury,” including a serious illness. 

• National Labor Relations Act (NLRA) – if such refusals constitute “concerted activity”. 

▪ Implement procedures to allow employees to raise workplace safety concerns, so corrective measures 
can be taken before employees refuse to report to work. 

▪ Communication is key – If an employee refuses to report to work, communicate with the employee to 
understand the basis for the refusal and educate the employee as to the safeguards in place. 

▪ If the employee continues to refuse to report to work, consult with legal counsel before disciplining or 
terminating the employee to avoid legal liability.

Managing a Shortage
Legal Considerations of Refusals to Work
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Is the employee entitled to leave or 
an accommodation? 

• Families First Coronavirus 
Response Act (FFCRA)

• Family and Medical Leave Act 
(FMLA)

• Americans with Disabilities Act 
(ADA)

• Applicable state laws

Managing a Shortage
Responding to Refusals to Work

Potential Accommodations

• Leave
• Telehealth services 
• Remote work
• Engineered safety measures, 

e.g.:
• Drive-through windows
• Plexi-glass screens
• Separated workspaces
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Curing a Shortage
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▪ Various ways in which to supplement the workforce:

Curing a Shortage
Sources for Supplementing the Workforce

1. Direct hiring from the job market

2. Locum tenens organization / third-party staffing agency

3. Employee-share program with another employer

4. Medical Reserve Corps
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▪ Evaluate template physician contract to ensure it deals with current situation:

• How is malpractice insurance covered? 

• Is tail coverage needed, and who pays for it? 

▪ How do you determine fitness for duty during a pandemic?

• Background checks

• Drug screening 

• COVID-19 screening

▪ Increased use of technology in recruiting and hiring

• E.g., videoconferencing and interviewing 

▪ Traditional recruiting and onboarding rules still apply

• Non-discrimination 

• Salary history inquiry bans

• Mandatory sexual harassment training in certain jurisdictions 

Curing a Shortage
Direct Hire
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▪ Locum tenens and staffing agencies already have the infrastructure and systems in 
place to match workers with job opportunities. 

▪ Employer generally does not need to take on additional legal liabilities as the 
employer of contract workers hired through locum tenens or staffing agencies.

▪ But beware of indicators of joint employment: 
• Important to have an appropriate agreement between the staffing agency and healthcare practice 

that (1) outlines the scope of duties between the parties as to the contract workers and (2) contains 
an indemnification obligation. 

• Monitor the length of service of the contract workers.  The longer contract staff remain with the 
same organization, the more likely an “employment” relationship has formed. 

Curing a Shortage
Usage of Locum Tenens / Third-Party Staffing Agencies
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▪ An arrangement between two employers to temporarily transfer or loan employees from one employer 
to another for a duration of time. 

▪ The group of employees that are transferred remain on the payroll and benefits of their original 
employer. 

▪ Eliminates the need to hire employees directly and reduces inefficiencies caused by furloughs or 
layoffs. 

▪ Potentially complicated arrangement that requires details to be determined at the outset: 

• Adjustments to employee pay

• Protection of confidential information

• Liability for workers’ compensation and unemployment insurance

• Triggering events for returning employees back to original employer

• Responsibility for providing leave if an employee contracts COVID-19

• Risk of union or other concerted action between existing employees and shared employees  

Curing a Shortage
Usage of Employee-Share Arrangements
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▪ Volunteer network of primarily medical and public health professionals that assist community health 
providers in responding to emergencies, natural disasters, etc.

▪ MRC workers are volunteers and do not become employees of the provider. 

▪ Liability for workplace injuries and/or malpractice depends on applicable state law.  

▪ MRC establishes registration criteria for units, which include:

• Verification of members’ credentials, e.g., professional licenses and certifications 

• Participation in public health, preparedness, and emergency response activities 

• Participation in annual MRC technical assistance assessments

▪ Integration should be temporary and only as volunteers so as not to create employment relationship.

Curing a Shortage
Medical Reserve Corps
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