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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please complete 
the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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Speaker Douglas M. Mancino
Doug is a partner with Seyfarth Shaw LLP resident in its Century City office
– Doug has represented health care organizations for 48 years on business and 

governance issues, mergers and acquisitions, joint ventures, and exempt organization 
and corporate tax matters

– He is a past President of the American Health Law Association, a past Chair of the 
ABA Section of Taxation’s Exempt Organizations Committee, and a past Editor-in-
Chief of The Tax Lawyer 

– He co-authors the treatises Taxation of Exempt Organizations and Taxation of 
Hospitals and Health Care Organizations and has authored more than 110 articles on 
tax and health care issues, including the excise tax on compensation in excess of $1 
million, the new NOL siloing rules, and section 501(r)

– He litigated the Redlands Surgical Services v. Commissioner (9th Circuit, joint ventures 
and tax exemption) and IHC Health Plans, Inc. v. Commissioner (10th Circuit, HMOs 
and tax exemption under section 501(c)(3))
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Speaker Mark R. Lezotte
Mark is a shareholder with Butzel Long, practicing in its Detroit office 
– Mark has substantial experience in corporate, healthcare, exempt organization, and 

tax matters, governance, healthcare transactions, regulatory investigations, and tax 
exemption matters

– He has presented on topics involving health law and nonprofit organization matters, 
including board duties and responsibilities, hospital-physician transactions, 
compliance programs, and charitable giving

– He started his legal career with the Butzel and then later served as general counsel of 
a regional nonprofit health system, working with the system’s board and executive 
management on strategic matters and joint ventures, and supervising all legal and 
compliance activities

– He is former chair of the State Bar of Michigan Nonprofit Corporations Committee, 
and former co-chair of the Health Law Committee of the local Federal Bar Association
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Introduction 
• Health Systems were early adopters of the LLC form of doing business
• While the LLC form was first adopted in Wyoming in 1988, widespread use 

began after all 50 States and the District of Columbia adopted LLC statutes, 
assuring, most importantly, that liability shield will be respected across State 
lines
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Overview of LLC Form of Organization
• Basic State law requirements are roughly the same in all States and DC:

– Articles or certificate of formation—similar to articles of incorporation of stock or nonprofit 
corporation
 One key difference is that there is no statutory non-distribution constraint as is found in all 

nonprofit corporation statutes that allows LLCs with 501(c)(3) members to freely distribute income 
to 501(c)(3) members, unlike nonprofit corporations

– LLC Agreement or Operating Agreement (States use different names, but the agreement can 
basically be called any name) 
 Basically, the Operating Agreement is a contract that allows a great flexibility, greater than typical 

nonprofit corporate statutes
• Governance is either member-managed or manager-managed

– Single-member LLCs are frequently member-managed, while multi-member LLCs will typically 
have a Board of Managers

• Membership interest is personal property and member or members have no interest is 
specific assets owned by LLCs

• Key is liability shield, unless shield can be pierced, which is extremely high bar
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Other State Law Issues
• Typically, an LLC can have any lawful purpose, except banking and insurance

– California allows health care service plans (HMOs) to form subsidiary LLCs to operate an existing 
line of business of parent HMO

– Note that New York’s Charities Bureau takes to position that a charitable LLC cannot be formed 
under New York’s LLC law

– But tort and contract liability of LLC is not restricted
• LLCs have perpetual duration
• Typical provisions of operating agreement for a multi-member LLC include

– Required capital contributions
– Relations among the members
– Indemnification of managers

• But many states now prevent an operating agreement from
– Eliminating duty of care, duty of loyalty, or an other fiduciary duty
 But the agreement may identify specific types or categories of activities of activities that do not violate the 

duty of loyalty, if not manifestly unreasonable
 E.g., owning competing business (such as an ASC that competes with hospital outpatient OR)

– Eliminating contractual duty of good faith and fair dealing
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Typical Tax Options for Health Systems
• Single-member LLCs

– Default option is disregarded entity under check-the-box regulations
– LLC can elect to be regarded entity treated as an association taxable as a corporation
 Default is treatment as a C corporation
 Can elect S corporation status, but there are negative UBI consequences not only for 

distributive share of income but also for gain on sale of membership interest
 LLC can apply for and be treated as tax-exempt

- 501(c)(3) charitable organization
- 501(c)(2) title-holding company

• Multi-member LLCs
– Default option is treatment as a partnership
– Same elective options as single-member LLCs
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State Law Considerations for Health Systems
• LLCs are not formed under nonprofit corporation law, so some typical limits are 

not applicable
– No formal non-distribution constraint, as noted above
– Less specificity in state-level regulation (charitable purposes, attorney general 

oversight, etc.)
– No prohibition on making loans to officers or directors applies, enabling health 

systems to make relocation housing loans and participate in split-dollar loan regime 
life insurance arrangements for key executives 
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Notice 2021-56 Guidance
• IRS has been dripping out guidance on use of LLC form of doing business for a 

number of years
– Charitable giving-Notice 2012-52, 2012-35 IRB 317
– Employees of disregarded LLCs treated as employees of member for section 403(b)  

and other qualified plans PLR 200334040 (May 30, 2003)
– Single-member LLCs do not have to file a Form 1023 PLR 200134025 (May 22, 2001)
– Other rules like intermediate sanction (section 4958), excise tax on compensation in 

excess of $1 million (section 4960), community health needs assessments (section 
501(r)) are applicable if LLC is a section 501(c)(3) organization
 If LLC is disregarded, it is treated as division of sole member

– IRS Ann. 99-102, 1999-43 I.R.B. 545 (mentioning 990 requirements)
– Recognizes that (c)(3) requirements long predate the invention of LLCs, so (c)(3) regs 

don’t specifically address how to treat LLCs seeking exemption
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Notice 2021-56 Guidance
• Notice 2021-56 provides guidance that LLCs must satisfy to receive 

determination letter recognizing it as a tax-exempt organization under section 
501(a) and described in section 501(c)(3)

• The guidance mirrors the organizational test under section 501(c)(3)
• Articles of organization and operating agreement must each include:

– Each member of the LLC must be an organization described in section 501(c)(3) or a 
governmental unit

– There must be express charitable purpose and dissolution language
– Restrictions on transfer to non-(c)(3) entities and contingency plan if a member loses 

exemption 
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Special Tax Considerations
• If LLC is a private foundation, its articles of organization must be drafted to 

comply with section 508(e) because, unlike most nonprofit corporation statutes, 
LLC statutes do not bake the 508(e) requirements into the statute

• If the LLC is a supporting organization, then section 509(a)(3) organizational 
requirements must be in articles of organization
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Notice 2021-56 Guidance
• Representations that

– All provisions are consistent with State law
– All provisions are legally enforceable

• Choose a State of formation that does not prohibit the addition of these 
provisions under State law
– Delaware is universal venue
– Most LLC statutes recognize foreign LLCs and provide that internal affairs doctrine of 

State of formation applies to out-of-state LLCs doing business in the State
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Traditional Planning Techniques using LLCs
• Use of single-member LLCs to accept contributions of real estate with 

environmental or other potential issues
• Use of single-member LLCs to operate ancillary activities as ASCs
• Use of multi-member LLCs to joint venture ASCs and MOBs with physicians, 

hospitals with other health systems 
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Emerging Uses of LLCs
• Parent company of multi-member LLC formed to make strategic investments so 

that the investment entity can award options and carried interests to responsible 
executives
– Typical structure is to form a single-member LLC that holds a Class A membership 

with voting rights in another LLC
– The sub-LLC is authorized to issue Class B memberships without voting rights
– This allows sub-LLC to issue options to acquire Class B membership interests and 

award options to acquire Class B membership interests
– The sub-LLC also can award non-taxable carried interests

• Parent company of real estate development LLC to allow award of carried 
interests to responsible executives

• Parent company of LLC formed to own stock of companies formed to spin off 
and accelerate exploitation of IP or proprietary lines of business
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Other Considerations
• Property tax exemption

– Many states (e.g., California and Texas) allow LLCs to qualify for property tax exemption if 
articles of organization and operating agreement conform to Federal tax requirements 
discussed earlier

– However, some States such as Nevada require the legal entity to be a nonprofit corporation
• Common law charitable trust obligations

– If a State imposes charitable trust obligations (e.g., Massachusetts, California, New York and 
Illinois), they will be applicable to assets held by LLC

• Obligated group considerations
– Recent situation: Charity purchased membership interest of single-member LLC that operated 

a hospital and wanted to apply for exemption
– Under check-the-box rules, an entity that “claims” exemption is deemed to have elected to be 

treated as association taxable as a corporation
– This created an immediate private use exposure to qualified 501(c)(3) bonds of obligated 

group while application was pending
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Other IRS action, final rules, items to remember?
• Notice requests comments on other issues the IRS may address, so there may be 

future guidance to look for
• Many IRS questions focus on state law issues, so always be mindful that understanding 

the IRS Notice isn’t the end of your inquiry
• Will IRS develop rules for 501(c) provisions other than (c)(3)?
• Be attentive to Form 990 filing requirements, multiple entities, financial reporting
• Companion state exemption/filing/registration requirements?
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Questions? Thank you!
Douglas Mancino 
dmancino@seyfarth.com
310-201-5241 
www.seyfarth.com

Mark Lezotte
lezotte@butzel.com
313.225.7058
www.butzel.com

©2022 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 21

mailto:dmancino@seyfarth.com
http://www.seyfarth.com/
mailto:lezotte@butzel.com
http://www.butzel.com/

	Slide Number 1
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Agenda 
	Speaker Douglas M. Mancino
	Speaker Mark R. Lezotte
	Introduction 
	Overview of LLC Form of Organization
	Other State Law Issues
	Typical Tax Options for Health Systems
	State Law Considerations for Health Systems
	Notice 2021-56 Guidance
	Notice 2021-56 Guidance
	Special Tax Considerations
	Notice 2021-56 Guidance
	Traditional Planning Techniques using LLCs
	Emerging Uses of LLCs
	Other Considerations
	Other IRS action, final rules, items to remember?
	Questions? Thank you!
	Slide Number 22
	Slide Number 23
	Not a Passholder Yet?��Try the CLE Individual Annual Pass



