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Biden Administration Antitrust 
Enforcement Priorities



Current Commission
Lina Khan
• Chairwoman
• Assumed office 

in June 2021
• Expansive view 

of antitrust’s 
bounds and role

Christine Wilson
• Assumed office in 

September 2018

Rebecca Slaughter
• Former Acting 

Chair
• Assumed office 

in May 2018

Noah Phillips
• Assumed office in 

May 2018



Nominated Commissioner
Alvaro Bedoya

•Privacy advocate and Founding Director of the 
Center on Privacy & Technology at Georgetown Law.

•Nominated by President Biden in September 2021.

•Nomination expired in December 2021.

•Nomination renewed in January 2022.

•In early March 2022, Senator Roy Blunt (R-MO) 
vowed to put a hold on the confirmation until the 
FTC adequately responds to the Senator’s concerns 
over a Missouri farm supply company’s merger.



DOJ Antitrust Division AAG
Jonathan Kanter

• Confirmed on Nov. 16, 2021

• Big Tech critic

• Questioned whether consumer 
welfare (and price theory) 
standard is sufficient in modern 
economy



Executive Order Promoting Competition
President Biden issued an Executive Order on July 9, 2021, entitled "Executive 
Order on Promoting Competition in the American Economy."

•For decades, corporate consolidation has been accelerating. In over 75% of U.S. industries, a 
smaller number of large companies now control more of the business than they did 20 years 
ago. This is true across health care, financial services, agriculture and more

•This historic Executive Order established a whole-of-government effort to promote competition 
in the American economy and includes 72 initiatives by more than a dozen federal agencies to 
promptly tackle some of the most pressing competition problems across our economy



Executive Order Promoting Competition
•Today's historic Executive Order established a whole-of-government effort to promote 
competition in the American economy. The Order includes 72 initiatives by more than a dozen 
federal agencies to promptly tackle some of the most pressing competition problems across our 
economy. Once implemented, these initiatives will result in concrete improvements to people's 
lives

•Announces a policy that enforcement should focus in particular on labor markets, agricultural 
markets, health care markets (which includes prescription drugs, hospital consolidation and 
insurance) and the tech sector

•Underscores that hospital mergers can be harmful to patients and encourages the Justice 
Department and FTC to review and revise their merger guidelines to ensure patients are not 
harmed by such mergers



Policy Changes



Lina Khan’s “Vision and Priorities for the 
FTC”

•Addressing “rampant consolidation and the dominance that it has enabled across markets”

•Focusing enforcement on “the most significant actors” to have the greatest impact on the lives 
of Americans

•Revising the merger guidelines in conjunction with the Department of Justice

•Finding ways to “deter unlawful transactions”

•Focusing more on the potential impact “private equity and other investment models” may have 
in facilitating unfair methods of competition and consumer protection violations

•Taking aim at certain overbearing contract terms including “non-competes, repair restrictions, 
and exclusionary clauses”



FTC and DOJ Review of Horizontal 
Merger Guidelines

•Announcement in January of 2022 of joint effort to review and “modernize” merger guidelines 
to better protect and prevent anticompetitive deals

•Seeking public comments on 15 areas of interest:
Purpose, Harms, and Scope
Types and Sources of Evidence
Coordinated Effects
Unilateral Effects
Presumptions
Market Definition
Potential and Nascent Competition
Remedies
Monopsony Power and Labor Markets
Innovation and IP
Digital Markets
Special Characteristics of Markets
Barriers to Firm Entry and Growth
Efficiencies
Failing and Flailing Firms



FTC and DOJ Review of Horizontal 
Merger Guidelines

•Of particular note are questions such as whether the “traditional distinctions” between 
horizontal and vertical mergers should be reevaluated, whether the guidelines suggest “limiting 
enforcement to a subset of the mergers that are illegal under controlling case law,” and whether 
it is “necessary to precisely define the market in every case”

•Comment period is open until March 21, 2022



Vertical Merger Guidelines 
•In 2020, FTC/DOJ issued new vertical merger guidelines, clarifying for the first time in nearly 40 
years, the analytical framework the enforcers will employ when evaluating vertical transactions

•Both Democratic FTC commissioners dissent and express multiple concerns, including criticizing 
the guidelines’ “support for the status-quo ideological belief that vertical mergers are 
presumptively benign, and even beneficial”

•FTC withdrew approval in September 2021 on 3-2 vote with both Republican 
Commissioners dissenting

◦ No public comment

◦ Claimed that guidelines were based on “unsound economic theories”



Enforcement Principles Regarding Unfair 
Methods of Competition 

•FTC Rescinds Statement of Enforcement Principles Regarding Unfair
Methods of Competition Under Section 5 of the FTC Act

◦ Originally issued in August of 2015 on a 4 – 1 vote with dissent from Comm. 
Maureen Ohlhausen

◦ Guided by “public policy underlying the antitrust laws namely, the promotion
of consumer welfare”

◦ Rule of reason framework

◦ Not likely to bring stand-alone claims if enforcement under the Sherman Act or
Clayton Act is sufficient

•Rescinded in July 2021
◦ 3-2 vote without public comment

◦ Proclaimed that the Statement limited the FTC’s ability to address unfair
methods of competition



Prior Notice and Approval Policy
•Pre – 1995 policy applied to Commission orders entered in “merger cases”

•Imposed pursuant to Commissions’ broad authority to fashion remedies to prevent the 
recurrence of anticompetitive conduct

•Elements of the requirement:

◦ Prior approval for a future merger or acquisition above a “de minimis threshold”

◦ Within “certain related markets”

◦ For a period of “10 years”

◦ Certain cases also required “notification” of transactions not subject to HSR



1995 Policy Statement Regarding Prior 
Notice and Approval

•Abandoned policy of regularly requiring notice and approval in merger orders

•Basis for change in position

◦ Experience with HSR as an “effective means of investigating and challenging most 
anticompetitive transactions before they occur”

◦ High costs upon companies subject to requirements

◦ Cost of potential re-litigating does not outweigh costs to industry or benefits of HSR

◦ Disparate treatment of companies, e.g., Coca-Cola/Pepsi

•Retained narrow prior notice or approval in certain situations

◦ Credible risk that company would attempt same merger but for the order

◦ Credible risk that company would attempt a non-reportable anticompetitive merger



Stated Basis for FTC’s Decision to Rescind 
1995 Policy Statement

•Claimed that 1995 Policy Statement “made it more difficult and burdensome to deter 
problematic mergers and acquisitions”

•“Regains a valuable enforcement tool”

•Forced to re-review the same transaction numerous times citing to Staples’ acquisition of Office 
Depot

•Cases where assets that were previously divested were repurchased

•Having to re-investigate, and re-litigate, drains the Commissions’ resources

•Commission is understaffed – 50% less than in 1980

•Current surge in merger filings



Dissent from Commissioner Noah Joshua 
Phillips

•No public comment, and no analysis or guidance

•“Bad government and bad policy”

•Leaves the business community without clarity as to how the FTC will exercise its 
authority

•Commission had retained discretion to include remedy in cases where there was a 
credible risk of another unlawful transaction by the same companies

•HSR Act is sufficient

•Deters settlement with the Commission

•Chill procompetitive deals and hurt consumers
◦ Potentially bid higher to gain deals
◦ Excluded from certain deals due to disclosure requirements



Dissent from Commissioner Christine S. 
Wilson

•Public meetings are insufficient to adequately consider issues

•Staff has been silenced

•Guardrail against questionable and inconsistent exercise of discretion

•Chair Pitofsky (Democrat) implemented policy

•Believes abandoned proposal by Berkshire Hathaway Energy to acquire Dominion Energy may have 
inspired the current action, but the prior proposed deal was 25 years earlier

•Commission has used prior approval and notice provisions in orders in 2020 demonstrating that 
despite the existence of the Policy Statement, orders appropriately address “credible risks” of 
repeated harm

•Subverts the HSR process

•Creates enforcement uncertainty



Increased HSR Notification and Review 
Burdens

•Consideration of additional potentially affected markets – e.g., labor and cross markets

•How investment firms (if involved) may affect incentive to compete

•Limit second request modifications
◦ First identify employees and agents responsible for relevant lines of business

◦ How data is maintained for responsive information

◦ Use of e-discovery tools before use

◦ Elimination of partial privilege logs

•More frequent requests for pull and refile of HSR

•No early termination of waiting period



“Warning Letters”
•“[B]e advised that if the parties consummate the transaction before the Commission has 
completed it investigation, they would do so at their own risk.  Any inaction by the Commission 
before the expiration of the waiting period should not be construed as a determination 
regarding the lawfulness of the transaction.”

•“[T]he Commission may challenge transactions – before or after their consummation – that 
threaten to reduce competition and harm consumers, workers, and honest businesses.”

•According to Commissioner Phillips, there are no on-going investigations of transactions 
subjected to a warning letter.



Additional Merger Studies
Multilateral Pharmaceutical Merger Task Force – Questions to be asked

•What theories of harm should enforcement agencies consider when evaluating pharmaceutical mergers, including 
theories of harm beyond those currently considered?

•What is the full range of a pharmaceutical merger’s effects on innovation? What challenges arise when mergers involve 
proprietary drug discovery and manufacturing platforms?

• In pharmaceutical merger review, how should we consider the risks or effects of conduct such as price setting practices, 
reverse payments, and other ways in which pharmaceutical companies respond to or rely on regulatory processes?

•How should we approach market definition in pharmaceutical mergers, and how is that implicated by new or evolving 
theories of harm?

•What evidence may be relevant or necessary to assess, and if applicable, challenge a pharmaceutical merger based on 
any new or expanded theories of harm?

•What types of remedies would work in the cases to which those theories are applied?

•What factors, such as the scope of assets and characteristics of divestiture buyers, influence the likelihood and success of 
pharmaceutical divestitures to resolve competitive concerns?



Additional Merger Studies (cont’d)
Physician Group and Healthcare Facility Merger Study

•On January 14, 2020, the FTC ordered six insurance companies to provide information that will allow 
the Commission to study the effects of consummated physician group and healthcare facility mergers 
that occurred from 2015-2020.

•The Commission's order comes as part of a broader initiative to revamp its merger retrospective 
program and will be used to investigate how previous physician group and health care facility 
consolidation has affected the market.

•According to the FTC the study results should aid the Commission’s enforcement mission by providing 
more detailed information than is currently available about how physician practice and healthcare 
facility mergers affect competition.

•The Commission also noted that the study results will provide policymakers in Congress with evidence 
of how mergers and acquisitions of physician groups and healthcare facilities affect the delivery of 
health care.



FTC is Becoming More Political
•Five Commissioners nominated by the President, confirmed by the Senate for a seven-year term

•No more than three Commissioners can be of the same political party

•Chair is appointed by the President

•Current make up is 2 – 2 with one opening – more 3-2 decisions

•Differing views of the role of antitrust – and the appropriate economic analysis

•Actions taken without public comment

•Limitations on public speaking 



Enforcement Trends



Cross-Market Theory of Harm
•Under the traditional analysis hospital mergers with “out of market” buyers never raised issues 
because the transaction did not result in market power in the local area

•Cross-market theory posits hospitals in adjacent service areas can use market power or “must 
have” status in one service area to raise prices post-transaction in another service area (See 
Cedar-Sinai/Huntington Consent, 2021)

•Based on the presence of “common customers” (i.e., employers) and “common insurers”

•Cross-market theory has support in economic research and interest by the FTC, but has not been 
used by the FTC yet to challenge a hospital merger



Vertical Theory of Harm
•As health systems become more vertically integrated (i.e., offering acute care, post-acute care, 
physician services, provider-sponsored health plan services, etc.), antitrust agencies are 
interested in whether market power or “must have” status in one product market (i.e., general 
acute care IP services) can cause harm in another product market (i.e., health insurance 
services) post-transaction

•United-DaVita (2019)
• United subsidiary, Optum, acquired DaVita Medical Group

• FTC required divestitures under a typical horizontal theory

• Colorado AG required remedies under a vertical theory of harm
• A combination of Optum and DaVita Medical Group in Colorado Springs, CO would allow the combined physician group to raise 

prices to other insurance companies that offer MA products

• Required United to lift its exclusive contract with Centura Health

• Required DaVita Medical Group to extend its agreement with Humana (United’s main competitor)  



Labor Markets – Criminal Enforcement
•The Antitrust Guidance for Human 
Resource Professionals was announced 
during Obama era and first enforced 
during Trump Administration
◦ AAG Delrahim announced policy that 

antitrust violations would be enforced 
criminally if entered after 2016

•Agencies are doubling focus on labor 
markets
◦ Recently affirmed by DAAG Powers, stating, 

"Since [2016], labor market investigations 
have comprised a growing portion of our 
docket."



Labor Markets – Lack of Competition
•March 7, 2022 – Department of Treasury 
issued a report finding a lack of competition in 
labor markets has led to a decrease in wages 
of roughly 20% relative to the level in a fully 
competitive market.

•Report notes there is evidence hospitals exert 
considerable monopsony power over 
healthcare workers.

•Cites academic study finding hospital mergers 
casually decrease wages for certain healthcare 
workers, particularly among nurses and 
pharmacy workers.



Labor Markets in a Merger Context
•Monopsony power over the labor market

•Non-compete clause with employees

•Union activity



Neo-Brandeis Movement
•Philosophical shift in antitrust policy

•Critics deem it “hipster antitrust”

•Movement away from the Chicago School and consumer welfare standard
• Chicago School developed during the 1970s and 1980s
• Focuses on economics, efficiencies, prices, and consumer welfare
• Popularized by Robert Bork’s book “the Antitrust Paradox”

•Neo-Brandeis movement wants more robust antitrust enforcement – too much concentration in 
industry today

•The neo-Brandeis theory was popularized by then law student Lina Khan in 2017 with her student 
note “Amazon’s Antitrust Paradox” 

•Neo-Brandeis theorists are now in positions of power in the federal antitrust agencies

•Still an open question on how courts will react



Recent Antitrust Enforcement



HACKENSACK MERIDIAN 
HEALTH/ENGLEWOOD HEALTHCARE

•Complaint for TRO, December 8, 2020, District of New Jersey – 2:20-cv-18140-JMV-JBC
• Englewood is an independent hospital located in Bergen County
• Within 10 miles of two Hackensack hospitals
• Alleged product market – inpatient general acute care services
• Alleged geographic market – Bergen County, New Jersey

• Borders New York
• HHI increase of 900 points to 3000

•District Court Opinion
• Agreed that Bergen County is a relevant geographic market
• Testimony from commercial insurers about the ability to market a plan without Bergen County
• Hypothetical Monopolist Test and Willingness to Pay

•Pending actions
• Administrative proceeding
• Third Circuit review



LIFESPAN CORPORATION/CARE NEW 
ENGLAND HEALTH 

•Complaint for TRO, February 18, 2022, District of Rhode Island – 1:22-cv-00081

• 70% of inpatient general acute care in Rhode Island

• 70% of inpatient behavioral health services in Rhode Island

• Increase of HHI by 1,500 points to over 5000

•Concurring statements from FTC Commissioners

• Two statements divided along party lines

• Khan/Slaughter – supported count to address potential harm to labor markets

• Phillips Wilson – supported challenge, but not based on harm to labor markets

•Parties abandon the transaction



UNITEDHEALTH GROUP INC./CHANGE 
HEALTHCARE, INC.

•Complaint filed on 2/23/2022 in District Court for the District of Columbia – 1:22-cv-00481

•DOJ joined by the States of Minnesota and New York 

•Change Healthcare, Inc.
• Leading independent supplier of technologies to submit health insurance claims

• Operates the “nation’s largest electronic data interchange (EDI) clearinghouse”

• “Nearly all” of United’s competitors rely on Change’s EDI

•Complaint alleges that the transaction would reduce competition by:
• Providing United with access to rivals’ competitively sensitive information

• Providing United with the ability and incentive to raise rivals costs

• Creating a monopoly in first-pass claims editing solutions



Limitations on FTC’s Ability to Seek 
Monetary Relief

AMG Capital Management LLC v. FTC

•Section 13(b) of FTC Act allows the Commission to seek injunctive relief 

•FTC used section 13(b) to seek restitution and disgorgement 

•Sought $1.27 in restitution and disgorgement from AMG

•Supreme Court unanimously held that section 13(b) does not authorize the award of equitable 
monetary relief

•The decision does not affect FTC’s ability to seek monetary relief pursuant Sections 5 and 19 of the 
FTC Act



Geisinger Health/Evangelical Community 
Hospital

•August 5, 2020 – DOJ filed complaint to block Geisinger’s partial acquisition (30%) of Evangelical
• Alleged violations of Sherman Section 1 and Clayton Section 7

• Market already highly concentrated – post-merger HHI of 5,299 (an increase of 1,820)

• Partial acquisition reduced incentive to compete against each other

• March 3, 2021 – Geisinger/Evangelical settled with the DOJ
• Geisinger’s interest reduced from 30% to 7.5%

• Geisinger prevented from asserting influence or control over Evangelical
• Cannot appoint directors or have management positions

• Cannot control any Evangelical expenditures

• Cannot have any right of first offer/refusal

• Parties cannot share any competitively sensitive information

• Parties must implement an antitrust compliance program 



DaVita/University of Utah
•October 2021 – FTC consent decree:

• Requires DaVita to divest three Provo-area dialysis clinics to Shanderling Renal Services

• Prohibits DaVita from entering into or enforcing any non-compete with physicians employed by the 
University restricting them from working at a competing dialysis clinic

• Prohibits DaVita from entering into any agreement that prohibits Shanderling from hiring DaVita’s 
employees

• Prohibits DaVita from soliciting patients from the divested dialysis clinics for two years

• Requires DaVita to receive prior approval from the FTC for 10 years before acquiring a dialysis clinic in 
Utah



DOJ Wage Fixing and No-Poaching Cases 
in Healthcare

•United States v. Jindal (2020) (home health physical therapists)
• Criminal indictment

• Physical therapist staffing company in Dallas, TX 

• Alleges Jindal, along with co-conspirators, agreed to pay lower rates to certain physical therapists and 
physical therapist assistants

• In a win for the DOJ, in December 2021 a Texas federal judge denied a motion to dismiss from Jindal

•United States v. Hee/Advantage on Call (2021) (nurse staffing agency for school nurses)
• Criminal indictment

• Nurse staffing agency for school nurses in Las Vegas, NV

• Alleges Hee agreed with another contractor not to raise wages or hire nurses from each other



DOJ Wage Fixing and No-Poaching Cases 
in Healthcare

•United States v. Surgical Care Affiliates (SCA) and United States v. DaVita, Inc. (2021)
• Criminal indictment

• Alleges SCA and DaVita entered into conspiracy not to solicit each other’s senior-level employees for a 
period of 7 years

• In a win for the DOJ, in January 2022 a Colorado federal judge denied a motion to dismiss from DaVita

•United States v. Manahe, et al. (2022) (home health care)
• Criminal indictment

• Home health agencies in Maine

• Alleges operators of four Maine home health agencies conspired to fix pay rates and not poach each 
other’s workers during the pandemic 



Antitrust Legislation in Congress



Congressional Action 
Competitive Health Insurance Reform Act (signed into law, January 2021)

•Since 1945, the McCarran-Ferguson Act had made the “business of insurance,” including the 
business of health insurance, immune from federal antitrust laws.

•CHIRA amended the McCarran-Ferguson Act such that health insurers are now subject to 
the same federal antitrust laws as other industries, though other insurers continue to retain 
federal antitrust immunity.

•The legislation carved out certain health insurer activities to which the McCarran-Ferguson 
exemption still applies. The exemption will continue to apply to joint action among health 
insurers to:

• Collect, compile, or disseminate historical loss data;
• Determine a loss development factor applicable to historical loss data; 
• Perform actuarial services if such contract, combination, or conspiracy does not 

involve a restraint of trade; and
• Develop or disseminate a standard insurance policy form, so long as parties are not 

required to adhere to the standard form.



Congressional Action Impacting Mergers
Competition and Antitrust Law Enforcement Reform Act of 2021 (Introduced)

•Lowers the threshold to find a merger or acquisition unlawful:
• From -- “may be substantially to lessen competition”;
• To     -- "creates an appreciable risk of materially lessening competition.”

•Shifts the burden of proof to the merging parties to prove that a proposed transaction would 
not materially harm competition for those transactions "that either significantly increase 
concentration or are extremely large.”

•Amends the Clayton Act to include a provision prohibiting dominant firms from engaging in 
"exclusionary conduct that presents an appreciable risk of harming competition."

•Grants the DOJ and FTC new authority to seek substantial civil monetary penalties for 
antitrust violations.

•Provides additional resources to the DOJ and FTC, including doubling their budget 
appropriations.



Questions? Contact us.

Michael Greer
mgreer@hallrender.com

E. John Steren
esteren@ebglaw.com

This presentation is solely for educational purposes and the matters presented 
herein do not constitute legal advice with respect to your particular situation.


