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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please complete 
the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/
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Introduction, Background and Terminology

HIPAA History

Structure of Rules

Definitions:

• “Covered entity”

• “Business associate”

• “PHI”

• “De-identification”

• “Authorization”

• “Use” or “Disclosure”

• “Marketing”

• “Breach”

• “Minimum Necessary”
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Risks & CHALLENGES

Challenges - The M&A Exception is narrow on its face and there is little 
guidance.

Particularly challenging situations:
• No covered entity involved 

• Transaction involves party that has a business need to share PHI not being a covered entity at end of 
transaction.

• Coding audit requested by acquirer (not covered entity) and audit requires PHI

Sometimes counsel and parties are eager to put a business associate 
agreement in place when there is no business associate relationship. 
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HEALTHCARE OPERATIONS - M&A Exception

HIPAA permits a covered entity to use and disclose PHI for treatment, 
payment or health care operations (“TPO exception”).
• 45 C.F.R. 164.502(a)(1)(ii)

Definition of Health care operations – 45 C.F.R.164.500
• Includes “Business management and general administrative activities of the entity, including but not 

limited to:

―(iv) The sale, transfer, merger, or consolidation of all or part of 
the covered entity with another covered entity, or an entity that 
following such activity will become a covered entity and due 
diligence related to such activity…
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LACK OF GUIDANCE on M&A EXCEPTION

No published OCR enforcement activity around the health care operations 
exception for due diligence or related to private equity/MSO transactions.

The Parkview case may be relevant but about impermissible disclosures due to 
insufficient safeguards. 
(https://www.hhs.gov/sites/default/files/ocr/privacy/hipaa/enforcement/example
s/hhs-parkview-resolution-cap.pdf)
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BEST PRACTICES

Determine whether there is a legitimate need to share PHI and if so, whether it can be de-identified.

Explore paths for sharing PHI in accordance with M&A exception 

• Is covered entity doing a transaction with another covered entity or an entity that will become a covered 
entity post-closing?

Can the parties agree on a compliant path and document the analysis?

• If there is confusion or lack of clarity about the HIPAA compliant pathway, best to document PHI flow. 
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COMMON PITFALLS

BAA not appropriate for disclosures relating to due diligence between an 
acquirer/target (absent unusual circumstances).

Once a compliant pathway is identified, parties may be put at ease 
through some simple documentation that memorializes the parties’ 
understanding that the PHI is being released pursuant to the M&A 
Exception.
• Ex. A short agreement setting forth the relationships, the applicable HIPAA rule and including 

acknowledgments that the PHI disclosed remains subject to the HIPAA Rules and will be protected 
accordingly.
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State law

• Pre-emption

• What can change?

• Examples

• Texas

• California

• New York

• Florida

• Utah
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Pop Quiz

Question #1: What term best describes the principle of using or disclosing only that information that is required for 
the purpose of the disclosure/use?

A. Authorization

B. Privacy and security

C. Research

D. Minimum necessary

Question #2: True or false.  The HIPAA statute has nothing to do with anything other than the privacy of individual’s 
health information.
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Pop Quiz (cont’d)

Question #3: Which of the following states have information privacy laws that are more stringent 
than HIPAA?

A. New York

B. Texas

C. California

D. Florida

E. All of the above

F. A, B and C

Question #4: Does the minimum necessary rule apply to the M&A exception within the healthcare 
operations exception?

A. Yes
B. No
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Pop Quiz (cont’d)

Question 5: HIPAA prohibits which of the following as it relates to protected health information 
(PHI):

A. Marketing

B. De-identification

C. Research

D. Use or disclosure without consent/authorization

Question 6: May a business associate of a covered entity share information on behalf of its covered 
entity for the covered entity’s healthcare operations?

A. Yes
B. No
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