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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.
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STRATEGIC HANDLING OF 

INSURANCE RENEWALS: 

NEGOTIATING POLICY WORDING 

& PROVIDING NOTICE OF 

CIRCUMSTANCES



 The First Wave: Business Income Claims

 The Second Wave: Liability Claims 

 Shareholders

 Employees

 Customers

COVID-19 Insurance Claims – At least 

two waves are coming!
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The Tidal Wave of Litigation 

Relating to COVID-19 is Underway

 Devarakondia v. Inovio Pharmaceuticals, Inc. (E.D. Pa.) (shareholder 

derivative suit alleging that the company misled investors by over-

stating the time frame in which it could create a COVID-19 vaccine)

 Geld Trading v. Co-Diagnostics, Inc. (D. Utah) (class action alleging 

that the company falsely advertised a COVID-19 diagnostic test as 

“100% accurate”)

7



 The New Marketplace

 Negotiation of Policy Wording

 Insurance Basics

 Notice of Circumstances

 Questions

Outline of Today’s Presentation
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Different Types of Commercial 

Insurance

 First Party Insurance: Protects Your Own Assets 

 Property Damage, Business Interruption, Event Cancellation

 Third Party Insurance: Protects you when you are sued

 General Liability, Directors & Officers, Errors and Omission, 

Employment Practices

 Sometimes Both Are Combined into One Package

Cyber Insurance
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THE NEW MARKETPLACE

 First party policies such as Business Interruption certainly will 
include virus exclusions.

 Many policies already had them before 2020

 Insurance Services Office (ISO) Form CP 01 40 07 06:

“We will not pay for loss or damage caused by or 
resulting from any virus, bacterium or other 
microorganism that induces or is capable of inducing 
physical distress, illness or disease.”
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THE NEW MARKETPLACE (Cont.)

 Third party liability policies also are likely to include exclusions for 
matters relating to COVID-19.

 Example:

COMMUNICABLE DISEASE Liability arising out of the actual or alleged 
exposure to, transmission of, or contraction of any communicable disease. 
This exclusion applies even if the Claims against any Insured allege negligence 
or other wrongdoing in the: 

a. Testing or failing to test for a communicable disease;
b. Failure to prevent the spread of the disease;
c. Failure to report the disease to authorities; or
d. Supervising, hiring, employing, training, or monitoring of others who:

(1) May be infected with any communicable disease;
(2) May spread any communicable disease; or
(3) Are alleged to have engaged in any wrongdoing set forth in 

Paragraphs a. through c. above.
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THE NEW MARKETPLACE (Cont.)

 Example 2: 

Pandemic Exclusion:

This policy does not apply to any injury, damage, cost, expense, liability or 
“claim” in whole or in part arising out of, directly or indirectly resulting from or in 
any way related to a “pandemic”.

The following definition is added to the policy:

“Pandemic” includes any public health emergency declared, categorized, 
or labeled as a public health emergency,pandemic or epidemic by the World 
Health Organization, the Centers for Disease Control and Prevention, the
United States government or any agency or administrative body thereof, or by 
any other governing body or governmental entity with the authority to make 
such a declaration, including, but not limited to, the governing body or 
governmental entity with authority over any location affected by such pandemic 
or any location to which this insurance applies.
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THE NEW MARKETPLACE (Cont.)

 Expect substantially increased rates and 

premiums.

 An already “hard” market has become harder

 More exacting application requirements, 

especially relating to COVID-19

 New Exclusions

 And it is not just COVID!
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NEGOTIATION OF POLICY WORDING

Role of Broker and Coverage Counsel

How negotiable is policy wording?

Depends on hard vs. soft market

Depends on industry

Depends on type of coverage

 Depends on who you are
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NEGOTIATION OF POLICY WORDING 

(Cont.)

 Alternative Dispute Resolution Provisions

Most important term in the policy

 Should you have one at all?

Arbitration vs. Mediation

90 day cooling off period – No thanks!

Choice of arbitrators – “Executives with ten years 

experience in the insurance industry” – No thanks!
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NEGOTIATION OF POLICY WORDING 

(Cont.)

 Choice of Defense Counsel

 Almost as important as ADR

 Insurer will want to use panel counsel; insured will want to 

use its usual defense counsel.

 State law varies; even in best case, there will be rate 

disputes.

 Ask for endorsement with approved counsel identified by 

name and rates; leverage is much greater at placement 

than when there is a Claim.
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NEGOTIATION OF POLICY WORDING 

(Cont.)

 Knowledge-based exclusions

 Judicial determination “in the underlying action” –

absolutely critical.

 Whose knowledge triggers the exclusion as to which 

party(ies)?

 Return or “clawback” of defense costs upon a finding of 

intentional conduct.
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NEGOTIATION OF POLICY WORDING 

(Cont.)

 Definition of “Claim”

 Most important definition in the policy

 Basic is “written demand for monetary or non-

monetary relief.”

 Enhanced definitions are available for 

investigations, interviews, subpoenas, etc.

 Broad definition can be a mixed blessing
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The “Notice of Circumstance”

 An arcane provision that could 

mean everything

 For better or worse, giving this 

type of notice is completely 

discretionary
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Insurance Basics

 Third Party policies can be either Claims Made or Occurrence-based.

 Claims Made policies are triggered by a “Claim” against the insured 

during the policy period.

 Occurrence-based policies are triggered by injury during the policy 

period, even if a lawsuit comes years or decades later.

 The Notice of Circumstances feature applies only to Claims Made 

policies.
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How Notice of 

Circumstances Work

A typical Directors & Officers Insuring Agreement:

C. Company Liability

The Insurer shall pay on behalf of the Company all Loss for which 

the Company Becomes Legally Obligated to pay on account of a 

Claim first made against the Company during the Policy Period 

for any Wrongful Acts taking  place prior to the end of the Policy 

Period.
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Typical definition of Claim:

1. A written demand for monetary damages or other relief;

2. A civil proceeding;

3. An arbitration proceeding;

4. A criminal proceeding;

5. An extradition request or arrest warrant;

6. An administrative or regulatory investigation.

The breadth is good, but can be a late notice trap!

How Notice of Circumstances 

Work (continued)
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How Notice of Circumstances 

Work (continued)

Typical Notice of Claim Provision:

“As a condition precedent to their rights under this policy, the 

Insureds shall give to the insurer written notice of any Claim 

made against the Insureds as soon as practicable after an 

Executive Officer first learns of the Claim.”

The Notice/Prejudice rule often does not apply!
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Typical Notice of Circumstances Provision:

“If during the Policy Period, the Insureds become aware of 

Circumstances that could give rise to a Claim against the 

Insureds and give written notice of such circumstances to the 

Insurer during the Policy Period, then any Claims arising from 

such circumstances shall be considered to have been made 

during the Policy Period.”

Totally discretionary whether to give the written notice! 

How Notice of Circumstances 

Work (continued)
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What Does a Notice of 

Circumstances Need to Include?

Policies typically state what information is required:

“As a condition precedent to exercising rights under this Policy, 

the Insureds shall include in any notice of circumstances (a) a 

description of the circumstances, the nature of the alleged 

Wrongful Act, (b) the nature of the alleged or potential damage, 

(c) the names of actual or potential claimants, and (d) the 

manner in which the Insureds first became aware of the 

circumstances.”
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What Facts Justify a Notice of 

Circumstances

 Notice can be submitted at any time, but the insurer can accept or 

reject.

 Genesis Ins. Co. vs. Crowley, 495 F. Supp.2d  110, 114 (D. Colo. 2007) 

(upheld Notice of Circumstances stating that potential, un-named 

defendants in certain positions were accused of conflicts of interest, 

and referenced a bankruptcy court hearing where the conflicts were 

discussed)

 Asche v. Hartford Ins. Co., 2006 WL 2792881 (D. Conn. 2006) (upheld 

insurers’ rejection when notice merely stated that the policyholder 

was filing bankruptcy and Claims were anticipated)
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What Does a Notice of 

Circumstances Accomplish?

 Places a Claim into the current policy year, rather than a 

future year.

 Effectively converts Claims Made to Occurrence (i.e., 

more valuable)

 Eliminates worry over late or missed notice.

 Eliminates uncertainty over new exclusions or other 

unknown hurdles in future years’ policy
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The Curve Ball of COVID-19

 COVID-19 exclusions expected in upcoming renewals of various 

lines of coverage

 Example: Downsizing Exclusion in EPL for COVID-19 Related 

RIF’s

 History is a guide: Asbestos; Pollution; Y2K; Lead

 Risks that are scary are excluded

 But COVID-19 is less likely to recur
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A Word About Exclusions

 People do not normally wear both a belt and suspenders.

 Every provision in a contract must have meaning.

 If an exclusion is added to a policy, it creates a powerful 

argument that the same policy, without the exclusion, provides 

coverage
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Take Advantage of a Setting 

Sun?

 If exclusions are coming, the window to seek coverage under 

an exclusion-free policy is between today and the last day of 

the policy period.
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Pros and Cons of Submitting 

Notice of Circumstances

 If the insurer wants to run from the claim, it will reject 

the Notice of Circumstances as insufficient; so the 

policyholder must compare its “sufficiency of Notice” 

argument against its chances of success under a future 

year’s policy.

 The Circumstances likely will be excluded going forward

 “Specific matter” exclusion

 Standard exclusion for prior noticed claims

 Effects on renewal and insurability.
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Prior Notice Exclusions

“The Insurer Shall Not be Liable for Loss based upon any fact, 

circumstance, or situation which has been the subject of any 

written notice given under any policy of which this Coverage 

Section is a direct or indirect renewal or replacement, but this 

exclusion shall not apply if the insurer of such other policy rejects 

such notice as invalid.”

Warning:  The final phrase is not included in all prior notice 

exclusions!
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A Big Trap!

 Since many prior notice exclusions do not carve out notices that are 

rejected, an insurer could (a) reject a Notice of Circumstances under 

the current year, but (b) deny the Claim under a future year based on 

the prior notice exclusion, or the known loss doctrine.

 No examples in case law, but COVID-19 may be the first!
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Recommendations

 Talk to your broker to determine the likelihood of a COVID-

19 Exclusion

 Start your renewal as early as possible so you are not 

surprised by a new exclusion at the last minute

 If there are not going to be new exclusions, then a Notice of 

Circumstances is not necessary; you can simply submit a 

Notice of Claim if and when one is filed
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 A Notice of Circumstances should be drafted strategically

 It must comply with the policy requirements and governing 

case law on specificity

 But it should be as broad as possible, so the insurer cannot 

argue that a later Claim is something different than the 

noticed circumstances

 Should be a team effort among coverage counsel, broker, 

client, and defense counsel

Recommendations

(continued)
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 The possibility of a denial in both years underscores 

the importance of renewing Claims Made coverage 

with the same insurer year to year if possible

 An insurer on the risk for both events (Notice of 

Circumstances, and Claim) would have a hard time 

arguing that a Claim is not properly noticed in either 

year

 But, if two insurers both have a credible argument that 

the notice in their own year is invalid, the policyholder 

can be caught in the middle

Recommendations

(continued)
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 Do not forget the importance of confidentiality

 A “Notice of Circumstances” could be a hot document in the 

hands of an aggressive plaintiffs’ lawyer

 Remind the insurer of sensitivity and consider a joint 

defense agreement or nondisclosure agreement.

Recommendations

(continued)
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 If unsure whether to submit a Notice of Circumstances, 

wait until the policy period nears its end before making a 

decision

 A notice given on the last day of the policy carries the same 

validity as one given on the first day

 You can make a more educated bet based on what 

exclusion(s) are imminent, and what circumstances have 

developed

 If a Claim is made, then it becomes a moot point

Recommendations

(continued)
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Follow Up and Next Steps

 Further articles on this topic and others related to COVID-19 

insurance are available on our web page, www.milonelawfirm.com.

 Renewal discussions should include an analysis of whether a Notice 

of Circumstances is in the insured’s best interest

 Review of policy wording at renewal is more important than ever; 

small details can mean everything.

 Definition of Claim

 Rejected notices in prior notice exclusion

 Dispute resolution provisions
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QUESTIONS?

Richard D. Milone

Milone Law Firm PLLC

rmilone@milonelawfirm.com

202-650-5510

www.milonelawfirm.com

David Foster

Three Arbor Insurance, Inc.

dfoster@threearbor.com

205-296-0404

www.threearbor.com
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