
Handling Difficult Witnesses in Personal 

Injury Cases: Direct and Cross Examinations
Tips for Managing Hostile, Evasive, Untruthful, Forgetful and Other Challenging Witnesses
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I. Introduction 

Trial lawyers frequently encounter witnesses who are forgetful, evasive, 

hostile, or outright untruthful.  Some witnesses exhibit more than one of 

these characteristics and occasionally all of them.  The reasons are varied - 

anxiety, maturity, and bias – to name a few.  Regardless, if these challenges 

are not handled skillfully, the examining lawyer can quickly lose credibility 

with the judge, jury and her client.  A witness may become a problem on 

direct, but most frequently this occurs on cross.  The approach suggested in 

this presentation is designed to minimize downside risk and elicit the desired 

testimony in a professional and controlled way.   

 

II. Should I examine the witness: 

A. The fundamental question that should be asked about any direct or 

cross examination is whether it is necessary. 

B. Does this witness provide testimony on some essential fact that is not 

available from any other source?  If so, you have to examine the 

witness. 

C. Discretionary Exams:  A risk / reward analysis. 

III. Tools to control the difficult witness. 

A prepared attorney usually knows through discovery or interviews before 

trial if a witness will be difficult on the stand and can plan his approach.  

The key to effective control is obtaining a statement from the witness 

covering the relevant facts and knowing how to use the statement. 

A. Depositions 

a. Big Picture Approach:  pin the witness down on the 

universe of relevant information. 

b. Chunk long answers into usable pieces.  Failure to follow 

this practice, especially by less experienced lawyers, 

results in depositions that are useless for extracting 

admissions or impeachment. 



-3- 
32293372.2\088888-03481  

c. Video – the camera never blinks 

B. Evidentiary Hearings 

C. Statements 

D. Writings 

E. Speeches 

F. Social Media 

IV. The Forgetful Witnesses 

A. Testifying in a courtroom is a foreign and sometimes frightening 

experience for most witnesses.  Anxiety can impede memory.  The 

passage of time and age and are also factors.  Usually these witnesses 

are not trying to be difficult, they are just nervous and likely 

embarrassed that they cannot recall some important detail. 

B. Testifying that you can’t remember when you can is a form of perjury.  

See U.S. v. Chen, 933 F2d 793, 7985 (9th Cir. 1991).  Some witnesses 

claim lack of memory to dodge answering difficult questions.  We 

will deal with the lying witness in section V., but for now our 

attention is directed to the witness who has an honest lapse in 

memory. 

C. A total lapse of memory is not necessary. 

D. Anything can be used to refresh recollection.  As one court observed, 

the inspiration for a revived memory “may be a line from Kipling or 

the dolorous strain of ‘The Tennessee Waltz; a whiff of hickory 

smoke; the running of the fingers across a swatch of corduroy; the 

sweet carbonation of a chocolate soda; [or] the sight of a faded 

snapshot in a long-neglected album.”  Baker v State, 35 Md. App. 

593, 371 A.2d. 699 (1977).  While this statement is correct, the trial 

lawyer does not typically have a line from Kipling handy or a whiff of 

hickory smoke at counsel’s table.  The typical memory jogger at trial 

is a prior statement of the witness or third party. 

E. Lapse of Memory on Direct 

1. Refresh recollections with friendly witnesses identified with 

your client but extract admissions or impeach witnesses 



-4- 
32293372.2\088888-03481  

identified with your opponent who are evasive, hostile or 

outright lying.  

2. Leading questions – FRE 611 (“as necessary to develop the 

witness testimony” or “when a party calls a hostile witness 

identified with an adverse party.”  See also FRE 607. 

3. Use a memory jogger.  If the witness can’t recall a key fact, one 

approach is to direct the witness to silently read a portion of a 

prior statement and then ask, “Does that refresh your memory?”  

Yes.  “Do you now recall when the crash occurred?”  

Sometimes a short, leading question will suffice:  “Would it 

refresh your memory if I suggested that the crash happened on 

November 1, 2017?”   

4. Writings used to refresh memory at or before trial, FRE 612. 

F. What if memory is not refreshed:  Past recollection recorded. 

1. The concepts of refreshing recollection and past recollection 

recorded are often confused. 

2. FRE 803 (5) provides that recorded recollection is a record: 

• on a matter the witness once knew about but now cannot 

recall well enough to testify fully and accurately;  

• made or adopted by the witness when the matter was fresh in 

the witness’s memory; and 

• accurately reflects the witness’s knowledge. 

If admitted, the record may be read into evidence but may be received 

as an exhibit only if offered by an adverse party. 

 

G. The foundation is set forth in FRE 803(5) and leading questions are 

permitted because in deciding whether evidence is admissible “the 

court is not bound by evidence rules. . . “.  FRE 104(a) 

V. The difficult witness:  extract admissions, do not refresh recollection: 

A. FRE 613 

1. Queens Case 

2. You do not have to show the statement to the witness. 
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B. Party – FRE 801 (d)(2) 

C. Witnesses - FRE 801 (d)(1)(A) 

VI. Control Techniques for the Evasive, Hostile or Untruthful Witness 

A. Effectively dealing with the difficult witness requires the advocate to 

skillfully use the techniques of cross examination. 

B. While the presentation and motivation of the evasive, hostile or lying 

witness are not necessarily the same, the approach to handling each 

type of witness is similar. 

C. Leading Questions 

Even the best prepared advocates can fail in cross-examining a difficult 

witness if they do not execute the examination effectively.  The principles of 

effective cross-examination are taught in trial practice classes offered in 

most law schools and continuing legal education programs.  They are built 

on the practical experience of advocates and designed to minimize risk and 

enhance the probability of answers supporting your theory of the case.  The 

witness is impeached only if she refuses to agree with the assertion in a 

question on cross-examination.  Use these techniques and practice the cross-

examination.  Craft your questions to be heard not read.  Have a colleague 

play the role of witness and, when possible, videotape your performance.  

Retool your questions to smooth out any rough spots.  Follow this list of 

suggestions that are given most frequently by experienced trial lawyers who 

teach in trial practice programs: 

1. Your theory of the case should drive every question.  Do 

nothing inconsistent with your theory. 

2. Think of cross-examination as a way to display information. 

3. Follow the story-line theory of cross and headline. 

4. Use the most leading form of question possible. 

5. Know the answer.  If you don’t know, don’t ask.  This is no 

time for a discovery deposition. 

6. Start strong.  Make the big points; avoid the minutia. 

7. Short phrases improve control. 
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8. One information point per assertion. 

9. Stay with facts when you can. 

10. Avoid loaded words. 

11. Use plain English. 

12. Track language of prior statements precisely. 

13. Drop connectives early in the cross. 

14. Do not echo. 

15. Insist on an answer but do not quibble. 

16. Listen closely to the answer. 

17. Techniques of control when the answer is not responsive. 

• Repeat the question exactly. 

• Hand signals. 

• Characterize the answer. 

• Avoid the bargain. 

• Ask for the judge’s help only when every other control 

technique has failed. 

18. One question too many.  Do not try to extract the ultimate 

conclusion. 

19. End with your best point. 

20. Avoid a timid ending. 

VII. Lawyer Demeanor 

A. Jurors typically identify with witnesses, not lawyers.  Avoid becoming 

hyper aggressive, raising your voice, talking fast, interrupting the 

witness, snarling, pacing and otherwise appearing visibly irritated. 

B. Stay calm, professional and follow your plan. 
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VIII. Recap 

A. Analyze whether you need to call the difficult witness. 

B. Preparation of your own witnesses will reduce the chance of 

encountering a difficult witness on direct.  If you do encounter a 

problem, it will most likely be a memory lapse. 

C. A good prior statement is essential 

D. Knowing how to use the prior statement is key 

E. Stay in control. 

F. Lead. 

G. Be surgical. 

H. Sit down. 
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