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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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I.  Historical Overview & 

Underlying Tax Policies

A. The Subpart F High-Tax Exception of IRC § 954(b)(4)

B. The Final GILTI High-Tax Exclusion (T.D. 9902, Fed. Register 
July 23, 2020)

C. The Proposed “Unitary High-Tax Exception” Regs. ([Reg. 
127732-19, Fed. Register July 23, 2020)]

Final GILTI High Tax-Exclusion Regulations  Pamela A. 

Fuller, Esq.     - Zahn Law; Tully Rinckey 
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At present (Nov. 16, 2021), there are three different regulatory regimes that 
provide an explicit high-foreign-tax exception to the income of a CFC.  Two 
regimes are currently effective.  The third is only in proposed regulation form (and 
not currently applicable) although it appears likely to be adopted by Treasury as 
final, albeit somewhat modified.

1. Historic Subpart F High-Tax Exception of IRC § 954(b)(4) – an annual 
election.  

▪ In Code since1962 – had to establish to “satisfaction of the Secretary” that the “item did not 
have the effect of a substantial reduction” of income or similar taxes.  Amended in 1969.

2. GILTI High-Tax Exclusion Election (Final Regs. released July 2020, T.D. 9902); and

3. Proposed  “Unitary” High-Tax Exception (Proposed Reg. 127732-19, July 
2020), that would, if finalized, combine 1 and 2 above, essentially conforming 
the Subpart F High-Tax Exception to the GILTI High-Tax Exclusion (as 
modified in the proposals).  Taxpayers could elect the Unitary Exception on an 
annual basis.  

Final GILTI High Tax-Exclusion 

Regulations  Pamela A. Fuller, Esq.     -

Zahn Law; Tully Rinckey 8
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The “Big Picture” Tax Policy driving all 
three high-tax elective exception regimes

• To understand the changes made the Final 2020 GILTI High-Tax Exclusion Regs and the 2020 Proposed Unified High-Tax 
Exception Regs, it is helpful to remember the history and intended policy of the historic Subpart F High-Tax Exception--
IRC § 954(b)(4)--and why it has been in the Code since 1962.

• When § 954(b)(4) was enacted, the legislative history clearly shows that Congress’ main goal for enacting the entire Subpart 
F regime, was to fix the “abusive tax haven” problem—i.e., to deny U.S. taxpayers the tax deferral privilege (then normally 
accorded to income earned by incorporated off-shore subsidiary of a U.S. person), if it appeared that the main reason the 
taxpayer formed the foreign subsidiary was to avoid U.S. income tax, either by:  

– warehousing passive income in a low-taxed jurisdiction (a “tax haven”), or 

– to use related foreign subs as conduits to route operating income into a foreign tax haven. 

• When the policy of “capital import neutrality” (i.e., competitive neutrality) is no longer being served, then the deferral 
privilege should end (i.e., “capital export neutrality” becomes the driving tax policy). See Senate Report, No 87-1991, at 79 
(1962). 

• But if a U.S. shareholder is earning an item of income through a CFC and is otherwise paying tax on that income item in the 
foreign jurisdiction at a rate comparable to the U.S. corporate tax rate, then the U.S. shareholder has not obtained a tax 
advantage by investing in the CFC—and therefore it does not look like the taxpayer was choosing to invest abroad primarily 
for tax-savings purposes—but rather bona fide business & commercial purposes (which is thought be economists to cause 
capital to be allocated more efficiently).  

• Thus, Congress concluded that if the foreign tax rate is close enough to the U.S. corporate tax rate, then the reasons for 
ending the tax deferral privilege don’t exist...and tax deferral for that “high-taxed” item can continue (to the extent that the
other Subpart F rules allowed such deferral).  

• BUT this historical policy rationale for IRC  § 954(b)(4) made sense up until the enactment of GILTI in the 2017 TCJA, 
which:  (1) lowered the corporate tax rate to 21% (making the high-tax exception much more available); (2) greatly 
curtailed the tax deferral privilege for all CFCs, by imposing GILTI--a minimum residual tax; and (3) added IRC §245A (a 
partial territoriality regime).  Result:  in absence of revamped rule:  greater TAX incentive to structure into Subpart F to 
utilize the Subpart F High-Tax Exception (HTE) for some income items, and use foreign tax credits to shelter the rest.  Also, 
the tax STAKES are greater—it is easier to get a complete tax exemption for some income (and blended items) due to §
245A, rather than merely U.S. tax deferral.
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II.  Subpart F High-Tax 

Exception of IRC  § 954(b)(4)

A. Mechanics

B. Planning opportunities:

▪ Tax rate blending, 

▪ Using the “Current E&P  Limit of § 952(c)(1) to qualify for 
the Subpart F High-Tax Exception

▪ Other tax planning ideas (that will likely disappear when 
Unified High Tax Exception is finalized)



Subpart F High-Tax Exception of § 954(b)(4):  

Mechanics (1 of 4)

• IRC § 954(b)(4):   has long provided an exception to both Foreign Base Company Income 

(§954) and Insurance Income (§ 953).  

• § 954(b)(4) provides that FBC income shall not include “any “item of income” of a CFC that 

the taxpayer establishes has been subject to an effective rate of income tax of at least 90% of 

the maximum U.S. corporate rate specified in IRC §11 (which means, for years after 2017, a 

foreign rate exceeding 18.9%--i.e., 90% X 21% rate = 18.9%).

– Foreign Base Company Income (“FBC Income” ) includes:  

• FBC SALES income  ( § 954(d)), 

• FBC SERVICES Income (of § 954(e)),  and 

• “Foreign Personal Holding Company Income” (FPHCI -- § 954(c)). 

– Although Code refers to “any item of income,”  the current Subpart F high-tax test is 

actually applied to an aggregate of certain items of income, 

• as determined at the CFC level (Cf. Final GILTI Regs – “tested unit” level”)

• without distinguishing among divisions, branches, other units of a CFC, or other 

related CFC (Cf.  Final GILTI Regs’ “consistency rule” for related CFCs)

• This allows for a degree of “blending” of tax rates and items, and a level of “optionality” (like 

an ala carte menu), that is not nearly as available under either the Final GILTI High-Tax 

Regs (2020) OR the accompanying 2020 Proposed High-Tax Unitary Exception Regs.   
11



Subpart F High-Tax Exception of § 954(b)(4):

Mechanics (2 of 4) 

• Features of the Subpart F High Tax Exception make it more “vulnerable to manipulation” (US 

Treasury’s words) or “flexible” (taxpayers’ words) than the recently finalized GILTI High Tax 

Exclusion.

• The determination of whether the Subpart F income item is “high taxed” is:  

▪ Made separately for the relevant categories of subpart F income delineated in Reg. § 1.954-1, but is 

largely made item-by-item (or by income type, allowing for a significant degree of rate blending);

▪ FBC SALES and SERVICES income, which could historically be aggregated for this purpose (even 

if earned through separate “qualified business units” (“QBUs”), is now subject to new blending 

limits of Regs under § 960, which replace the repealed E&P “pooling” rules of § 902);  

▪ Passive income is generally still tested on a QBU-by-QBU basis (which metric Treasury contends is 

less well-suited to measuring foreign income tax burdens than the “tested unit” metric of the 2020 

Final GILTI High Tax Regs);    

▪ As a result, a U.S. Shareholder, if within the Subpart F regime, has historically been able to  make 

the High-Tax Election for one type of Subpart F income and not for another, and for one CFC, but 

not for other CFCs, and for different units within each CFC. 

▪ NO Consistency Rule is presently in effect for pure §954(b)(4) Elections.  Cf. Final GILTI Regs 

impose a consistency requirement for related CFCs within a “CFC group” - “All for one, and one 

for all”—i.e., all CFCs within the grouping must elect or none can.

12
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Subpart F High-Tax Exception of § 954(b)(4):

Mechanics (3 of 4) 

• In applying the Subpart F HTE,  a CFC’s items of Subpart F income are 

generally divided into foreign personal holding company income (FPHCI), 

foreign base company sales income and foreign base company services income, 

each within a separate foreign tax credit (FTC) limitation category (in general, 

the “general category” and “passive category”). 

• Passive FPHCI is further subdivided into each category of FPHCI, then further 

subdivided into separate categories described in the § 904 foreign tax credit 

limitation regulations.

• After identifying each item of income and allocating and apportioning 

deductions (including foreign taxes) thereto, the effective tax rate (EFT) on an 

item of income is determined by dividing the amount of the net item of income 

by the amount of the income plus attributable taxes. 

• If the effective rate on such item exceeds 90% of the US corporate rate, an 

election can be made to apply the 954(b)(4) High-Tax Exception to exclude the 

item from the CFC’s Subpart F income.  The election can be made annually.

13
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Subpart F High-Tax Exception of § 954(b)(4):

Mechanics (4 of 4)  

• How to Identifying “High Taxed” Income?  Which taxed are tied to which income?:  The § 954 

Regulations originally looked to § 902 (now repealed), which used an  E&P “pooling” convention 

to associate foreign taxes with the income inclusion.  This allowed low-taxed income items and 

higher-taxed income items to be averaged or blended, resulting in more income qualifying for the 

Subpart F high-tax elective exception under § 954(b)(4).  

• 2017 Tax Cuts & Jobs Act (TCJA):  With IRC  §902 repealed and  § 960 amended by the 2017 

TCJA, the pooling convention has been replaced with an annualized tracing convention, which 

requires that the foreign income taxes be “attributable to” the item of income.  See § 960(a). 

• Final regulations issued under IRC § 960 adopt an annualized tax approach that groups Subpart F 

income according to each of the categories in Reg. §1.954-1(c)(1)(iii); the taxes associated with 

items of income in the current year are then taken into account as an indirect foreign tax credit.

• The Final Foreign Tax Regulations now require each type of Foreign Base Company Income, 

including the sub-categories of § 954(c) FPHCI to be treated as its own group for purposes of the 

indirect credit under § 960.  

• This greater degree of tracing  required under IRC § 960, and the final § 960 and foreign tax credit 

regulations, will no doubt prevent some taxpayers from fully utilizing the Subpart F High Tax 

Exception of §954(b)(4) (as they did prior to the post-TCJA regulations). 

14
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Tax Planning Opportunities presented by § 954(b)(4)?  

“Tax rate blending” potential is being restricted...

Assume:  CFC owns two Foreign Disregarded Entities (FDEs), each of which 

generates $100X of FBC income.    FDE-A is taxed by Country A at 25% .  FDE-

”B” is taxed by Country B at 15%.   Assume the CFC as a whole has a combined 

$160 of net foreign base company income in the general FTC basket and pays $40 of 

foreign tax.   

Note:  The Subpart F High Tax Exception does not require that CFCs in the same 

country be aggregated as a single “tested unit” (like in the GILTI High-Tax Rules).

Before the 2017 repeal of  § 902:    the two FDEs’ income would be averaged for 

purposes of the high-taxed exception under the § 902 E&P “pooling” convention, 

and the test would be applied based on the general basket at their blended or 

averaged tax rate, which would be 20%.   (Thus, both would qualify for the 

954(b)(4) HTE, assuming the threshold were > 18.9%.)  

Recent § 960 Regs, incorporated by reference in Reg. § 1.954-1 for purposes of 

the Subpart F HTE:    the treatment depends on whether the FDEs earned the same 

type of Subpart F income; if both FDEs earned FBC SALES income under § 954(d), 

averaging would be permitted.  But if one earned FBC SALES income, and the other 

FBC SERVICES income under §954(e), or FPHCI income under § 954(c), only the 

higher 25% rate item would be eligible to be excluded under § 954(b)(4).  (No 

more blending of this type!)

In Sum:  After the 2017 TCJA, a lower US corporate tax rate lowered the 

definitional threshold down to > 18.9% with respect to income that is regarded as 

“high taxed”  (reduced from 31.5%) .  This change makes the Subpart F High-Tax 

Exception more available.  BUT rules against blending (both in the Final § 960 and 

FTC Regulations limit this High-Tax Exception’s utility.  Moreover, if the recently 

issued 2020 Proposed High Tax Unitary Exception Regs are finalized, the Subpart F 

High Tax Exception will change drastically.   See Example 3, Prop. 2020 Unified 

HTE Regs.

Note:  FINAL Regs, published July 23, 2020, set forth rigid and specific rules to 

qualify for a GILTI High Tax Exception, using a “tested unit” metric.

• .
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Tax Planning Opportunities:  Using the Current E&P Limitation of 

§ 952(c)(1) to qualify for the Subpart F High-Tax Exception

• Current ordering rule of Reg. § 1.954-1(d)(4)(ii) – Apply the Current E&P Limit FIRST: 
This rule coordinates the Subpart F High-Tax Exception of § 954(b)(4) with the “Current E&P 
Limitation” of § 952(c)(1), and can expand the availability of the High Tax Exception.  The rule 
provides that the E&P limitation is applied BEFORE the HTKO Exception. 

– EXAMPLE:  Assume a CFC earns $100 of FBC income, and pays $15 of related taxes, and 
has a loss of ($50) in the non-subpart F category.   Under current Reg. § 1.954-1(d)(4)(ii), 
the Current E&P limit is applied first, resulting in net $50 of FBC income and $15 of 
related taxes. Result:  Subpart F income cannot exceed current-year E&P.   Assume Subpart 
F income is thus lowered to $50.  Because $15 of tax on $50 of Subpart F income is a rate 
of 50%, and exceeds 18.9%, the net subpart F income item (after application of the E&P 
limit) is high-taxed income, and thus eligible for exclusion from Subpart F.  See Ex. in 
former Temp. Reg. §1.954- 1T(d)(4)(ii), TD 8618 (Sept. 6, 1995).

• Thus, the Current E&P limit, when it applies, appears to augment the foreign tax rate on a CFC’s 
Subpart F income for purposes identifying income that is subject to a sufficiently high rate of foreign 
tax so a to qualify for the HTE of § 954(b)(4).  

– A “recapture account” is created equal to the Subpart F income that was limited, and non-Subpart 
F income will be recaptured in the next year that Current E&P exceeds Subpart F income.  

• The 2020 Proposed “Unified High Tax Exception” Regs, published July 23, 2020, would eliminate 
this ordering rule (and thus the benefits of this current tax strategy).  The Unified HTE would be 
applied BEFORE the Current-Year E&P Limitation.  

Final GILTI High Tax-Exclusion 

Regulations  Pamela A. Fuller, Esq.     -

Zahn Law; Tully Rinckey 
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Tax Planning Obviated?  Interaction of High Tax 

Exception with “Full Inclusion Rule” of § 954(b)(3)

• The Subpart F High-Tax Exception is currently applied after the “Full Inclusion 
Rule.”   A coordination rule ensures that if a significant amount (90%) of the 
CFC’s gross income that caused the full inclusion rule to apply in the first instance 
is excluded from subpart F income under the Subpart F High-Tax Exception, the 
Full Inclusion rule is turned off, lending a degree of circularity to the computation. 

• However, under the 2020 “Unified HTE” Proposed Regs, because the High-Tax 
Exception would apply in determining “gross foreign base company income 
(FBCI),” while the Full Inclusion Rule would apply in determining adjusted gross 
FBCI, the Proposed HTE would apply before the determination of full inclusion 
FBCI. 

• As a result, there will be no need to reassess income initially determined to be full 
inclusion FBCI after the High-Tax Exception is applied, eliminating the need for 
the existing coordination rule and the complexities that it can create.  (See 
Preamble of 2020 Proposed HTE Regs.) 

• The 2020 Proposed Regulations would also modify the coordination rules in the 
Final GILTI Regulations accordingly.  

Final GILTI High Tax-Exclusion 

Regulations  Pamela A. Fuller, Esq.     -

Zahn Law; Tully Rinckey 
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Tax Planning Opportunities under the Subpart F 

High-Tax Exception (that may soon end)

• Following the 2017, TCJA,  the Subpart F High-Tax Exception is one path to true territoriality for 
certain categories of income because if the exception’s prerequisites are satisfied, and the income is 
also not includible as GILTI, it may still be eligible for the § 245A DRD.

– Section § 951A(c)(2)(A)(i)(III) of the GILTI provision expressly provides that high taxed income meeting the 
threshold in § 954(b)(4) is excluded from “tested income” for GILTI purposes. 

▪ Although the original 2019 Proposed GILTI Regs promised a “piggy-back” approach, under current 
law, the Subpart F High Tax Exception and the GILTI High-Tax Exclusion are DE-COUPLED 
(which presents “tax planning” opportunities—specifically:  after the TCJA, there is presently an 
ability to completely exclude some high-tax income from Subpart F under § 954(b)(4) and §245A, 
while claiming foreign tax credits with respect to other high-tax income. This is due to fact that §
954(b)(4) presently has no consistency rules, and takes an item-by-item approach.

▪ But, if the 2020 Proposed “Unitary Exception” Regs are finalized, the current “flexibility” of the 
Subpart F High-Tax Exception will largely disappear.  Treasury has essentially proposed to 
completely re-write Reg. § 1.954-1 (and has already pulled the longstanding examples), and to 
conform the rules in that longstanding regulation to the Final GILTI High-Tax Exception approach.   

▪ So, until that happens, keep an eye out for opportunities in which the Subpart F High Tax Exception 
offers tax rate blending opportunities.  

▪ Consider affirmatively planning into Subpart F—deliberately qualifying certain income items as 
“Subpart F” income, so as to take advantage of this flexibility.  (Taxpayers may also want to plan 
into Subpart F in order to maximize the FTCs in the general basket, if CFC is expecting to earn 
general basket income in future years.  GILTI FTCs are limited to 80% and cannot be carried over.)

Final GILTI High Tax-Exclusion Regulations  

Pamela A. Fuller, Esq. - Zahn Law; Tully Rinckey 
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III.  IRS’s Choices in Designing a 

new High-Foreign Tax Exclusion 

Regime



The original 2019 PROPOSED GILTI High-Tax Regs 

were to have been “Piggy-Backed” on to § 954(b)(4)

• The 2019 GILTI High-Tax Exclusion, as originally proposed in June 2019 (Reg. 101828-19), would have had the 

GILTI High-Tax Exclusion be contingent on application of the Subpart F High Tax Exception of 954(b)(4).  (A 

“piggy-back” approach not adopted in the FINAL GILTI High-Tax Regulations.  Rather, the Final Regs make the 

GILTI High-Tax Exclusion independent of § 954(b)(4).

• Preamble to the 2019 Proposed Regs:  

“[t]he legislative history evidences an intent to exclude high-taxed income from gross tested income. See Senate Explanation 

at 371 (“The Committee believes that certain items of income earned by CFCs should be excluded from the GILTI, either 

because  * * *  they are generally not the type of income that is the source of base erosion concerns—or are already 

taxed currently by the United States….” The proposed regulations, which permit taxpayers to electively exclude a CFC’s 

high-taxed income from gross tested income, are consistent, therefore, with this legislative history....[and also]  thus 

eliminates an incentive for taxpayers to restructure their CFC operations in order to convert gross tested income into 

FBCI for the sole purpose of availing themselves of section 954(b)(4) and, thus, the GILTI high tax exclusion.” 

• The 2019 Proposed Regs cleared up a debate as to whether the High Tax GILTI Exclusion would be available if 

the High Tax Subpart F Income was also available for an exclusion under another exception (such as 

§954(c)(2)(A) active royalty income exception). The Preamble to the 2018 GILTI Regs indicated that the 

§954(b)(4) exception from GILTI only applies to income that is excluded from Subpart F income “solely” by 

reason of the high-taxed exception. 

• However, both the 2019 Proposed GILTI High-Tax Exception Regs and the Final 2020 Regs removed this 

apparent requirement.   The Final GILTI High-Tax Exclusion Regs provide a separate High Tax GILTI Exclusion, 

that is  (for time being) completely independent from the longstanding Subpart F High Foreign Tax Exception 

under §954(b)(4), which remains currently available for certain items of Subpart F income.

• Effective Date:  These 2019 Proposed Regulations were not made effective until finalized.  A taxpayer could not 

rely on them until issued in final form.

20
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The Treasury Department’s 

“Design Choices” (1 of 3)

Treasury  & IRS considered a number of options for defining income that is eligible for the GILTI 

high-tax exclusion. The options were:

i. to exclude from gross tested income only income that would be Subpart F income solely 

“but for” the high-tax exception of § 954(b)(4) applying to such income; OR

ii. in addition to excluding the aforementioned income, to exclude from gross tested 

income on an elective basis an item of gross income that is excluded by reason of 

another exception to FBCI or insurance income, if such income is subject to an effective 

foreign tax rate above the statutory threshold (e.g., high-taxed royalty income that 

qualifies as “active” royalty income, thus excluded from FPHCI and foreign base 

company income);  or

iii. to exclude from gross tested income on an elective basis any item of gross income 

subject to an effective foreign tax rate above the statutory threshold. 

Final GILTI High Tax-Exclusion 

Regulations  Pamela A. Fuller, Esq.     -

Zahn Law; Tully Rinckey 
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The Treasury Department’s 

“Design Choices” (2 of 3)

i. The first option excludes from gross tested income only income that would be FBCI or insurance income “but 

for” the HTE of IRC § 954(b)(4), which is the interpretation of the scope of the GILTI high-tax exclusion in the 

Final § 951A Regs (i.e., not the Final GITLI HTE Regs).  This approach is consistent with current regulations 

under § 954, which permit an election under § 954(b)(4) only with respect to income that is not excluded from 

Subpart F income by reason of another exception... 

▪ Treasury rejected this approach because it would incentivize taxpayers to restructure their foreign 

operations that would otherwise qualify as “gross tested income” into Subpart F income—just to qualify 

under 954(b)(4), and Treasury felt this was economically inefficient.

ii. The second option broadens the application of the GILTI HTE to allow taxpayers to elect to exclude items of 

gross income that are subject to an effective foreign tax rate above the statutory threshold, if such income was 

also excluded from FBCI or insurance income by reason of another exception to subpart F. (Under this 

interpretation, income such as active financing income that is excluded from Subpart F income under § 954(h), 

active rents or royalties that are excluded under § 954(c)(2)(A), could also be excluded from gross tested 

income under the GILTI high-tax exclusion if such items of income are high taxed within the meaning of §

954(b)(4). 

▪ Treasury rejected this approach because it could result in differential treatment of economically similar 

income, which generally leads to economically inefficient decision-making. Also, taxpayers with items of 

high-taxed income that are not subpart F income would still be incentivized to restructure their foreign 

operations in order to convert their high-taxed gross tested income into Subpart F income, which poses the 

same compliance costs and inefficiencies as the first option.

Final GILTI High Tax-Exclusion 
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The Treasury Department’s 

“Design Choices” (3 of 3)

iii. The third option, which was adopted in the Final GILTI HTE Regs and Proposed Unified HTE Regs, 

provides an election to exclude high-taxed GILTI income (as defined) to items of gross income that 

would not otherwise be FBCI or insurance income at all.  If this high-tax exception is elected, the GILTI 

high-tax exclusion will exclude the item of gross income from gross tested income. 

▪ Contrary to the first two options, this approach permits similarly situated taxpayers with CFCs 

subject to a high rate of foreign tax to make the election to exclude such income from gross tested 

income and reduces the incentive for taxpayers to restructure their operations or structures to convert 

their high-taxed gross tested income into FBCI or insurance income for federal income tax purposes. 

▪ This approach should lower U.S. tax on certain foreign income by reducing U.S. tax on a broader 

scope of the income of high-taxed tested units compared to the no-action baseline. 

▪ If a taxpayer elects the high-tax exclusion, U.S. tax on other foreign income may increase due 

to complex interactions with other provisions in the corporate tax system, such as the expense 

allocation and foreign tax credit rules, although taxpayers will generally only make the 

election if this increase in tax on other foreign income is less than the decrease in tax on high-

taxed income. Thus, this approach may reduce the taxpayers’ cost of capital on high-taxed foreign 

investment, and at the margin, the lower cost of capital may increase foreign investment in high-tax 

jurisdictions by U.S.-parented firms relative to the baseline.
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Final GILTI High Tax Exclusion Regulations (T.D. 9902 – 7/ 2020):

OVERVIEW
• . 

• IRC § 951A requires a US shareholder2 of a CFC to include annually in gross income the US shareholder's 

GILTI for the year. 

• A US shareholder's GILTI inclusion is an aggregate amount derived from its pro rata shares of certain CFC-

level items, including tested income and tested losses. 

– In the Code, gross “tested income” is a CFC's gross income determined without regard to: 

a. US-source income effectively connected with a US trade or business; 

b. income taken into account in determining the CFC's subpart F income; 

c. dividends received from related persons; 

d. foreign oil and gas extraction income (as defined in IRC Section 907(c)(1)); and 

e. income excluded from subpart F income by reason of the subpart F income high-tax exception.

• Although IRC § 951A does not expressly exclude other high-tax items (i.e., high-taxed income that would 

not be subpart F income) from gross tested income for GILTI purposes, Treasury issued proposed 

regulations in 2019 extending the statutory high-tax exclusion in 951A (and the principles of § 954(b)(4)) to 

other high-taxed gross tested income items in determining the GILTI inclusion.

• The 2019 Proposed GILTI High-Tax Exclusion Regulations were adopted as final, with some major 

modifications.  

• One big change is that the concept of “qualified business unit” was abandoned (after practitioners & 

commenters claimed it was too complex and inefficient and failed to track foreign tax burdens).  Instead, 

the Final Regs employ the concept called “tested unit” (as defined in the Regs).
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Final GILTI High-Tax Exclusion Regulations:

--- At a Glance ---
• . 

The final GILTI high-tax exclusion Regulations were issued in June 2020.  (T.D. 9902, 7/2020)

• The GILTI High-Tax Exclusion is elected on an ANNUAL Basis.

• When elected by the taxpayer, it operates to exclude from a CFC's gross tested income under IRC §951A 

income items subject to an effective foreign tax rate that is greater than 90% of the highest corporate rate in 

effect (i.e., presently that is a rate > 18.95 based on the current 21% corporate tax rate)

• Appears to apply regardless of whether the CFC has “tested income” or a “tested loss.”  (Thus, a tested loss 

could be reduced.)

• “Tested Unit” is the key measurement guide:  Applies at the level of each "tested unit" of a CFC, 

substantially eliminating blending of income subject to different rates of foreign tax.  Final Regs abandoned 

the proposed use of “qualified business units” to determine how tax rates should be measured in relation to 

income.

• New “Consistency Rule”:  Applies to every CFC in which a taxpayer holds, or is treated as holding, a 

majority equity interest (a CFC group).  These rules adopt a modified § 1504(a) definition of “affiliated 

group,” and replacing “at least 80%” with greater than 50%. 

• General Effective Date:  Applies generally for tax years beginning on or after July 23, 2020.  

• Limited retroactive application:  Taxpayers are permitted to apply the election retroactively to any CFC tax 

year beginning after December 31, 2017, if they apply the final regulations consistently to each year for 

which the election is made.  

• NOTE:  Final Regs refer to the “GILTI High Tax EXCLUSION” and the Subpart F High Tax EXCEPTION.
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Final GILTI High-Tax Exclusion Regulations:

Basic Steps in Computing the HTE:
• . 

• The GILTI high-tax exclusion allows taxpayers to elect to exclude from their GILTI inclusion 

a CFC's gross tested income subject to a high effective rate of foreign tax. The final 

regulations adopt the threshold rate of foreign tax of 18.9% (i.e., 90% of the highest domestic 

corporate tax rate under IRC Section 11 (currently, 21%)) to determine whether an item is 

subject to a high effective foreign tax rate.

• Generally, the determination of whether an item of a CFC's gross tested income is subject to 

the requisite effective rate of foreign tax is determined according to the following analytical 

steps:

1) Identify the CFCs that are members of the same “CFC group” for the relevant tax year 

of the US shareholder.  

2) For each such CFC, identify the CFC's “tested units” (as defined).  

3) Identify the tentative “gross tested income items” of each “tested unit” of each CFC.  

4) Allocate and apportion each CFC's deductions (including current-year taxes) to each 

tentative gross tested income item to determine the (net) “tentative tested income item.”  

5) For each tentative tested income item, calculate the item's effective foreign tax rate 

(EFTR) with reference to the current-year taxes allocated and apportioned to the item.
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V.  Proposed “Unified High-Tax 

Exception” Regulations (7/2020)



Companion PROPOSED Unitary High-Tax Exception Regs (July 23, 2020 )

-- At a Glance --
• . 

• The companion 2020 Proposed Regulations address the Subpart F High Tax Exception.  

If adopted, they would:

• Radically change the existing Subpart F Income High-Tax Exception, conforming them 

to  the “GILTI High-Tax Exclusion” and would apply a single “Unified Election” to 

both provisions for a tax year. Thus, the proposed regulations addressing the Subpart 

F  § 954(b)(4) High Tax Exception would generally:  

• Combine the GILTI high-tax election and the subpart F income high-tax election 

into a single election, requiring the election to apply simultaneously to both the 

GILTI and the subpart F income high-tax "exceptions," or to neither; 

• Apply a similar “consistency” rules for “CFC Groups”;

• Incorporate the “tested unit” principles of the GILTI high-tax exclusion into the 

Subpart F income high-tax exclusion (thus limiting “blending” of rates); and 

• Conform generally to the rules governing the elections (including the requirement 

to apply the unified election to every CFC in a CFC group).
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VI.  Examples and Planning Ideas



Proposed Unitary HTE Regs (2020) – Example 3: 

Illustrating the “tested unit” rules (see also Alternatives)

Assumed Facts:  USP owns all of the stock of CFC1X. CFC1X directly owns all 

of the interests of Foreign Disregarded Entities “FDEX” and “FDE1Y.”  Also,  CFC1X 

directly carries on activities in Country Y that constitute a branch that give rise to a 

taxable presence under Country Y tax law and Country X tax law (such branch, 

‘‘FBY’’). Further assume that for the CFC inclusion year, CFC1X has a €20x item of 

gross income (Item A), which is properly reflected on the applicable financial statement 

of FBY, and a €30x item of gross income (Item B), which is properly reflected on the 

applicable financial statement of FDEX. 

Analysis: (i) Identifying tested units of CFC1X. Without regard to the 

combination rule, CFC1X, CFC1X’s interest in FDEX, CFC1X’s interest in 

FDE1Y, and FBY would each be a tested unit of CFC1X.  Under the 

combination rule, however, the FDE1Y tested unit is combined with the FBY 

tested unit and treated as a single tested unit because FDE1Y is a tax 

resident of Country Y, the same country in which FBY is located.  

The CFC1X tested unit (without regard to any items attributable to the 

FDEX, FDE1Y, or FBY tested units) is also combined with the FDEX tested 

unit and treated as a single tested unit because CFC1X and FDEX are both 

tax residents of County X.  

(ii) Computing the items of CFC1X.  An item of gross income is determined 

with respect to each of the Country Y tested unit and the Country X tested unit. 

To determine the item of gross income of each tested unit, the gross income that 

is attributable to the tested unit must be determined: Only Item A is attributable 

to the Country Y tested unit, and only Item B is attributable to the Country X 

tested unit. Item A is not attributable to the Country X tested unit because it is not 

reflected on the applicable financial statement of the CFC1X tested unit or the 

FDEX tested unit, and an item of gross income can only be attributable to one 

tested unit.

• .
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Proposed Unitary HTE Regs (2020) – Example 3

With “alternative facts”

Alternative - Branch does not give rise to a taxable presence 

in country where located.

Alternatively, now assume the following alternative facts:   
The facts are the same as  in the original facts of this Example (3), 

except that FBY does not give rise to a “taxable presence” under 

Country Y tax law.  Moreover, Country X tax law does not provide an 

exclusion, exemption, or other similar relief with respect to income 

attributable to FBY. 

Analysis. FBY is not a tested unit but is a transparent interest. 

CFC1X has a tested unit in Country X that includes the CFC1X tested 

unit (without regard to any items related to the interest in FDEX or 

FDE1Y, but that includes FBY since it is a “transparent interest” and 

not a “tested unit”) and the interest in FDEX. 

CFC1X has another “tested unit” in Country Y, the interest in FDE1Y. 

• .
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Planning Opportunity:  Retroactive Application

• Retroactive Application of the Final GILTI High-Tax Exception Rules is available, but ONLY IF  certain 

strict deadlines are met.  

• Because retroactive application of the FINAL GILTI High-Tax Exception Regs is available ONLY if the rules 

are applied consistently each year, a lot of taxpayers are likely to decide to file  amended tax returns to apply 

the GILTI High-Tax Exclusion for tax years (which began as early as Jan. 1, 2018) and to meet the consistent 

application requirement.

• Abbreviated FILING DEADLINES:  A controlling domestic shareholder wishing to elect on an amended 

return for the 2019 calendar year would have until April 2022 (24 months from April 2020 and less than 9 

months from the issuance of the Final Regs) for all U.S. Shareholders of the CFC to file their amended returns 

and pay any resulting taxes. 

• Also, ALL  the U.S. Shareholders will have to both file their amended returns and pay any outstanding liability 

within a 6-month period. If other years of the U.S. Shareholder are impacted by the election, amended returns 

for those years must also be filed within this time period. 

• In considering whether to even file an amended return, the controlling domestic shareholders should determine 

the affected “CFC group” (since the election will apply to all CFCs in the CFC group) and the “tested units” of 

the relevant CFCs and apply the computation rules to each such tested unit in order to model out whether 

making such a retroactive election is beneficial. 

• POINT:  The time to act is now.   Taxpayers will need to act very quickly if they wish to take advantage of the 

GILTI High-Tax Exception Election for 2019.
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Plan in & out of HTE on a Yearly Basis:

Much MODELING Required

• The 2019 Proposed Regulations provided that once the GILTI High-Tax Exception was made, it applied for all 

subsequent years, unless revoked.  Moreover, a taxpayer had to wait 60 months (5 years) to re-elect once the 

election was revoked.  

• But the FINAL GILTI Regulations remove the 5-year rule, and make the GILTI High-Tax Election an annual 

election.  

• Fact that the Subpart F HTE is presently “de-coupled” from the GILTI High-Tax Exclusion  also creates 

planning opportunities, if careful modeling is done

• Because both the Subpart F and GILTI High-Tax Exceptions can be elected on an annual basis, the controlling 

domestic shareholders can skip the GILTI election in one year in which there are significant foreign tax 

credits they want to preserve, if modeling reveals this would be tax beneficial. 

• Even if the 2020 Proposed  Regulations are finalized, such that a tested unit has just ONE  general tested item 

that includes both its Subpart F and GILTI Tested Income, in some circumstances, it may still be advantageous 

to selectively and affirmatively plan into Subpart F structures, and not make the GILTI High-Tax Exception,  

thereby bringing up large amounts of general basket foreign tax credits for which there would be a 

carryforward.  

• In subsequent years, modeling may show that it would be beneficial for the controlling domestic shareholders 

to go back to elect the GILTI High Tax Exception election for those years. 

• Yearly modeling is now required to optimize both the Subpart F High-Tax Exception and the GILTI 

High-Tax Exclusion, especially in relation to the foreign tax credit rules (which differ for each regime).
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VIII.  A Few Tax Pitfalls to Avoid
• Failure to fulfill “Notice” requirements nullifies the GILTI High-Tax Exception election:  An election 

(or revocation) affects non-controlling U.S. shareholders.  Thus, the Final Regs impose strict “notice 
requirements” on the controlling domestic shareholders. The 2020 Final Regs’ incorporate the notice 
requirements in Reg. § 1.964-1(c)(3)(iii), which generally require written notice to all domestic direct & 
indirect shareholders.  The notice requirements include, but are not limited to, the duty to inform shareholders 
of actions taken on behalf of the foreign corporation, the tax year, the identification of a designated “notice” 
shareholder who retains a jointly executed consent confirming that the action has been approved by all of the 
controlling domestic shareholders. 

• Failure to Comply with the “Consistency Requirements”  and the “CFC grouping” rules can nullify the 
GILTI High-Tax Election:  The GILTI High-Tax Exclusion Election, if made, applies to all commonly-
controlled CFCs that meet the effective tax rate test. (Preamble:  this rules is necessary to  prevent distortive 
application of the § 904 FTC limitations.  All of the high-taxed tentative tested income (along with all 
properly allocable and apportioned deductions must be accounted for.

– The final regulations provide “CFC group” rules for purposes of determining the commonly-controlled 
CFCs subject to the consistency requirements.  For this purpose, a CFC group is defined by reference to 
modified “affiliated group” definition of § 1504(a), and with modified § 318 attribution rules (e.g.,  
§318(a)(3)(A) (attribution from partnerships) and (B) (attribution from trusts) do not apply; § 318(a)(4) 
only applies to options that are reasonably certain to be exercised; and §318(a)(2)(C) (attribution to 
corporations) is applied by substituting “5 percent” for “50 percent.”

– Moreover,  under the modified § 318 rules, a CFC group can apparently exist for purposes of the 
GILTI High-Tax Exception even when there is no corporate common parent. T he Preamble to the 
Final Regulations says that if Individual 1 owns 100% of CFC1 and CFC2, CFC1 and CFC2 would form 
a “CFC group.”  This modified rules would apparently also apply to multiple CFCs owned by a single 
domestic partnership. Final GILTI High Tax-Exclusion 
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IX.  Key Take-Aways
• . 

• The GILTI high effective foreign tax rate threshold adopted by the Final Regs will be difficult to meet for most 

taxpayers.  (Many countries’ effective tax rates do not exceed 18.9%.)  This is especially true as it applies to 

each “tested unit” of a CFC, as the 2020 Final (and 2020 Proposed) Regulations make it much more difficult to 

“average” or blend tax rates.

• A LOT of careful modeling will be required to determine  the extent to which the new GILTI High Tax 

Exclusion will, if elected, actually result in a reduction of a taxpayer’s GILTI inclusion  (for current year, 

future years, and also for previously filed tax years beginning after 2017).  

• The 2020 Proposed Regulations, if made final, would replace the existing Subpart F Income High-Tax 

Exception and the newly-finalized GILTI High-Tax Exclusion rules, and introduce with a Unified High-Tax 

Exception (which will largely end the “flexibility” taxpayers are currently enjoying under the current Subpart F 

High-Tax Exception). 

• Many aspects of the July 2020 proposals were predictable (for example, the CFC group consistency rules and 

the “tested unit” metric for identifying high-taxed income). 

• However, not so obvious, is the proposed combination of the subpart F income high-tax exception and GILTI 

high-tax exclusion into a unified high-tax exception.  If and when the Proposed Regs are finalized, they may 

come as a surprise to many practitioners and taxpayers -particularly those that have applied the current high-

tax exception in recent years. 

• Taxpayers and their advisors should expect some, if not most, provisions in the 2020 Proposed Regulations to 

be issued in Final Form, and so should be evaluating whether the Unified High Tax Exception is likely to be 

advantageous, or disadvantageous, and plan accordingly.  
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General Overview

• IRC 951A, which contains the global intangible low-taxed 

income (GILTI) rules, was added to the Code by the Tax Cuts 

and Jobs Act (TCJA).

• The GILTI rules require U.S. shareholders of controlled 

foreign corporations (CFCs) to include GILTI in gross income 

each year (the GILTI inclusion).

• Rather than explicitly identifying intangible income, the GILTI 

provisions approximate the intangible income of a CFC by 

assuming a 10% rate of return on the tangible assets of the 

CFC, and any income in excess of that “normal return” on 

assets is effectively treated as intangible income.
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Who Is Subject to GILTI?

• A U.S. shareholder who directly or indirectly owns 10% or more of the vote 

or value of the stock of a CFC.

• A domestic partnership is treated as owning stock of a foreign corporation 

within the meaning of IRC 958(a) only to determine whether any U.S. 

person is a U.S. shareholder, whether any U.S. shareholder is a controlling 

domestic shareholder, or whether any foreign corporation is a CFC.

• For purposes of determining the GILTI inclusion, a domestic partnership is 

not treated as owning the stock of a foreign corporation within the meaning 

of IRC 958(a), rather a domestic partnership is treated as an aggregate of 

its partners for purposes of determining who owns the stock of a foreign 

corporation within the meaning of IRC 958(a). 

− This is an important distinction, because only persons who own stock of a foreign 

corporation within the meaning of IRC 958(a) have a GILTI inclusion. As such, only 

the partners of a domestic partnership, and not the domestic partnership, would 

include any GILTI in their gross income.

41



U.S. Shareholders and CFCs

• U.S. Shareholder – A U.S. person who owns 
directly, indirectly, or constructively, 10% or more of 
the vote or value of a CFC. 
− A U.S. person includes a U.S. citizen or resident, a 

domestic partnership, a domestic corporation, any estate 
(that is not foreign), and any trust if a U.S. court has 
jurisdiction over its administration and one or more U.S. 
persons have the authority to control all substantial 
decisions of the trust.

• CFC – Any foreign corporation in which more than 
50% of the vote or value is owned directly, indirectly, 
or constructively, by U.S. shareholders.
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GILTI Formula
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• The component parts of the GILTI calculation are determined at the CFC level. In arriving at 

the U.S. shareholder's GILTI inclusion, if any, the shareholder's pro rata share of these 

inputs is then aggregated, netted, and calculated at the shareholder level.

Calculation Mechanics
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• CFC tested income or tested loss is calculated according to U.S. taxable income principles.

• Tested income is gross tested income less allocable deductions.

• Gross tested income is gross income less the following excluded items:

1. U.S. source income effectively connected with the conduct of a trade or business by the CFC in the 

U.S. (ECI);

2. Gross income taken into account in determining the CFC’s subpart F income;

3. Gross income excluded from the CFC’s foreign base company income (FBCI) and insurance income 

by reason of the high-tax exception in IRC 954(b)(4);

4. Dividends received from a related person; and

5. Foreign oil and gas extraction income (FOGEI).

• Deductions (including taxes) properly allocable to gross tested income are determined similar to

the rules used for subpart F income (see IRC 954(b)(5)).

• A tested loss occurs when the allocable deductions exceed tested gross income. In any given tax 

year, a CFC is either a tested income CFC or a tested loss CFC but cannot be both.

Computing GILTI –Tested Income and Tested Loss
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• A U.S. shareholder’s GILTI inclusion is computed as 

the aggregate net CFC tested income less Net 

DTIR.

• Net DTIR is defined as the excess of 10% of the 

aggregate of the U.S. shareholder’s pro rata share 

of QBAI of each CFC, less the specified interest 

expense.

Computing GILTI – Net DTIR
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• It is the average of the CFC’s aggregate adjusted bases at the end of each quarter in 

depreciable specified tangible property that is used in a trade or business.

• Specified tangible property is tangible property used in the production of tested income.

• Tangible property is used in the production of gross tested income if some or all of its 

depreciation is allocated or apportioned to gross tested income (or capitalized to 

inventory/property held for sale, where some or all of the income or loss from the sale is 

included in tested income).

• Only a tested income CFC can have QBAI; a tested loss CFC cannot have QBAI.

• For purposes of determining QBAI, adjusted basis is generally determined using the 

alternative depreciation system (ADS). However, the final GILTI regulations allow taxpayers 

to elect to use a CFC’s book depreciation in certain situations.

• If specified tangible property is used to produce both tested income and income other than 

tested income (dual-use property), a proportionate amount of property is treated as 

specified tangible property.

Computing GILTI – QBAI
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• Specified interest expense is the excess of the aggregate of the U.S. shareholder’s pro rata share 

of each CFC’s tested interest expense less the aggregate of the U.S. shareholder’s pro rata 

share of each CFC’s tested interest income.

• Tested interest expense is interest expense that is included in the deductions properly allocable 

to gross tested income.

• Tested interest income is interest income included in gross tested income.

• There are special rules in the definition of specified interest expense that take into account

interest income and associated assets that meet the active financing or insurance exceptions 

under IRC 954(h) and (i).

• Specified interest expense includes the interest expense of all CFCs, including those with a 

tested loss.

• However, the final regulations reduce the tested interest expense of a tested loss CFC (and 

ultimately, the specified interest expense of a U.S. shareholder) by an amount equal to the 

notional return on the QBAI that the tested loss CFC would have if the CFC were instead a tested 

income CFC.

Computing GILTI – Specified Interest Expense
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Form 5471, Schedule I-1
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Form 8992
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Form 8992, Schedule A
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Allocation of GILTI Among CFCs

• A U.S. shareholder’s GILTI is allocated among 

CFCs with respect to which the shareholder is a 

U.S. shareholder.

• The amount of GILTI allocated to a CFC is:

− If a CFC has no tested income, zero, and

− If a CFC has tested income, a proportionate amount 

based on the relative tested income of each such CFC.

• The amount of GILTI allocated to a particular CFC 

is relevant in determining PTEP and IRC 961 basis 

adjustments with respect to the CFC.
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Form 5471, Schedule J (Page 1)
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Form 5471, Schedule J (Page 2)
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Form 5471, Schedule J (Page 3)
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Form 5471, Schedule P (Page 1)
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Form 5471, Schedule P (Page 2)
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Form 5471, Schedule P (Page 3)

58



Form 5471, Schedule P (Page 4)
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GILTI Inclusion and FTC Implications – Corporate U.S. 
Shareholders

• The GILTI inclusion is generally taxed at an effective rate of 10.5% 

(13.125% beginning in 2026) because corporate U.S. shareholders are 

generally entitled to a deduction equal to 50% (37.5% beginning in 2026) of 

the GILTI inclusion pursuant to IRC 250. 

• Corporate U.S. shareholders are deemed to have paid 80% of the foreign 

income taxes paid or accrued by the CFC with respect to the CFC’s tested 

income that results in the U.S. shareholder’s GILTI inclusion.

• With respect to the IRC 904 foreign tax credit limitation, there is a separate 

limitation basket for the GILTI inclusion. There are no foreign tax credit 

carryovers or carrybacks allowed in this separate basket. 

• While the amount of the allowable foreign tax credit for GILTI is limited to 

80% of taxes deemed paid, the related IRC 78 “gross up” includes 100% of 

the taxes deemed paid with respect to GILTI.
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GILTI Inclusion and FTC Implications –Individual U.S. 
Shareholders

• Individual U.S. shareholders are generally not eligible 

for the GILTI deduction under IRC 250 or foreign tax 

credits for taxes deemed paid for GILTI under IRC 960.

• However, individual U.S. shareholders that elect under 

IRC 962 to be taxed at corporation rates may claim a 

deduction under IRC 250 and claim foreign tax credits 

for taxes deemed paid with respect to GILTI.

• But IRC 962 does not put individual US shareholders on 

equal footing with corporate US shareholders, because 

individuals with an IRC 962 election in place are taxed a 

second time when the CFC distributes its earnings.
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GILTI Example

Facts

• USP owns 100% of CFC1, CFC2, 
CFC3, and CFC4, none of which have 
any subpart F income or ECI.

• CFC1 has $700 tested income and 
specified tangible property with an 
average basis of $100.

• CFC2 has $150 tested income and 
tangible property with a basis of $600.

• CFC3 has $400 tested income and no 
tangible property.

• CFC4 has no tested income and 
tangible property with a basis of $800.

• The deductions properly allocable to the 
gross tested income of CFC1, CFC2, 
CFC3, and CFC4 are $200, $50, $100, 
and $300, respectively.

• The tested interest expense of CFC1, 
CFC2, CFC3, and CFC4 is $0, $30, 
10$x, and $100, respectively.

• None of the CFCs have tested interest 
income.62

USP

CFC1 CFC2 CFC3 CFC4

CFC1 CFC2 CFC3 CFC4

Gross TI / (TL) 700 150 400 0 

Deductions (200) (50) (100) (300)

Tangible proprty 100 600 0 800 

Tested interest expense 0 30 10 100 



GILTI Example – Step 1 Calculate Net CFC TI

CFC1 CFC2 CFC3 CFC4

Gross income 700 150 400 0

Less: exclusions

ECI 0 0 0 0

Subpart F inclusions 0 0 0 0

High tax exception 0 0 0 0

R/P dividends 0 0 0 0

FOGEI 0 0 0 0

Gross tested income 700 150 400 0

Less: deductions (200) (50) (100) (300)

CFC TI / (TL) $500 $100 $300 ($300)
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GILTI Example – Step 2 Calculate the U.S. 
Shareholder’s Net DTIR

CFC1 CFC2 CFC3 CFC4 Aggregate

QBAI 100 600 0 0* $700

Specified 

interest 

expense

0 30 10 20** $60
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*CFC4 is a tested loss CFC, so its QBAI is zero.

**If CFC4 were not a tested loss CFC, its QBAI would be $800, so its 

tested interest expense of $100 is reduced by $80 (i.e. 10% of $800).

Net DTIR = [(10% x Aggregate QBAI) – Specified Interest Expense]

= (10% x $700) – $60

= $10



GILTI Example – Step 3 Calculate the U.S. 
Shareholder’s GILTI Inclusion
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GILTI inclusion = Net CFC Tested Income – Net DTIR

$590 = $600 – $10



GILTI Example – Step 4 Allocate the U.S. 
Shareholder’s GILTI Among the CFCs

CFC1 = $590         x $500        $900 = $328

CFC2 = $590         x $100 $900 =   $65

CFC3 = $590         x $300 $900 = $197

CFC4 = $590         x 0 $900 =       0
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• GILTI is allocated among the CFCs with positive tested income proportionately 

based on the relative tested income of each CFC to total positive CFC tested 

income. In the example, the total positive CFC tested income is $900.

• CFC’s Allocated GILTI = GILTI x (CFC’s Tested Income / Aggregate Tested 

Income).



GILTI Example – Step 5 Calculate FTC
Facts

• USP has $600 of 
CFC TI that was 
subject to a 25% 
foreign income 
tax rate. 

• Under expense 
allocation and 
apportionment 
rules, $120 of 
expenses (e.g., 
interest) is 
apportioned to 
the income. 

Analysis

• Under these 
facts, $25 of 
U.S. tax would 
be paid on the 
GILTI because 
of the foreign tax 
credit limitation, 
resulting in an 
overall effective 
tax rate of 
29.20%.
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CFC TI / (TL) 600 

Net DTIR (10)

IRC 951A GILTI inclusion 590 

CFC total foreign taxes paid or accrued in CY 150 A 

Inclusion percentage (GILTI / tested income) 98.33%

Deemed paid taxes prior to IRC 960 limitation 148 

GILTI limitation 80.00%

Deemed paid credit 118 B 

IRC 951A GILTI inclusion 590 

GILTI IRC 78 gross-up 148 

Total GILTI inclusion 738 

GILTI IRC 250 deduction (369)

Net GILTI foreign source income before FTCs 369 (120) 250 

U.S. tax rate 21.00% 21.00%

U.S. tax on GILTI taxable income 77 52 C

Foreign tax credit (52)
(Lesser of B 

and C)

U.S. residual tax on GILTI 25 D

Total taxes paid 175 = A + D 

ETR 29.20%
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Final GILTI HTE 
Regulations
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GILTI HTE - Overview

Final Regulations

• Annual election 

• Can apply retroactively 

• Tested Unit vs QBU

• Foreign NOL carryforwards 

disregarded

• Controlling domestic 

shareholder must apply the 

election to all members of the 

CFC group 
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Proposed Regulations

• Unified rules - One rule for 

GLITI and subpart F High Tax 

election – See IRC 954(b)(4)

• New financial statements 

requirement and 

contemporaneous 

documentation



GILTI HTE Calculation Steps
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Step 
1

Step 
2

Step 
3

Step 
4

Step 
5

Step 1: Determine the 

U.S. shareholder’s CFC 

group(s).

Step 2: Identify the 

tested units of each CFC 

within the CFC group(s).

Step 3: Determine the 

amount of tentative 

gross tested income of 

each tested unit.

Step 4: Calculate the tentative net tested 

items by allocating and apportioning 

deductions (using general IRC 861 

principles) to the tentative gross tested items 

calculated in Step 3.

Step 5: Calculate the EFTR:

1. U.S. dollar amount of foreign 

income taxes paid or accrued 

with respect to the tentative 

tested income item; divided by

2. the U.S. dollar amount of the 

tentative tested income item 

calculated in Step 4 grossed 

up by such foreign taxes.



Step 1: Identify CFCs that are Members of a CFC Group
Reg. Section 1.951A-2(c)(7)(viii)(E)

• The Final Regulations require the HTE to be made with respect to all CFCs (or 

none) within a CFC group.

• The Final Regulations revise the definition of CFC group.

− A CFC group is an affiliated group (as defined in IRC 1504(a)), with certain 

modifications that expand the definition.

• Affiliate group rules under IRC 1504(a) apply with certain modifications to include a 

foreign corporation as an includible corporation, lowering the stock ownership 

threshold to 50% (from 80%), and making the vote and value test disjunctive (i.e, vote 

or value).

• IRC 318 is applied to determine stock ownership with certain modifications including 

to exclude downward attribution from trusts beneficiaries or partners.

• The Final Regulations provide that the determination of whether a CFC is 

included in a CFC group is made as of the close of the CFC inclusion year of 

the CFC that ends with or within the taxable years of the controlling domestic 

shareholders.72



Consistency Requirement – Example 1
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USP

CFC

Unrelated 

U.S. 

individual

80% 20%

No CFC Group

USP

CFC2

100%

CFC Group
GILTI HTE applies to all CFCs within CFC Group

CFC1 CFC3

Unrelated 

U.S. Corp

30%70%

GILTI HTE made by USP, but binding

on Unrelated U.S. Individual
GILTI HTE made by USP

for the CFC Group



Consistency Requirement – Example 2
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USP

US1

60%

US2

70%

CFC1 CFC2

Facts

• U.S. private equity partnership (USP) owns more 

than 50% of vote or value of two U.S. portfolio 

companies (US1 and US2). 

• US1 and US2 each wholly own a foreign 

corporation (CFC1 and CFC2, respectively).

Analysis

• Because USP owns more than 50% of US1, 

US1 is considered to own the US2 stock owned 

by USP, and US2 is also considered to own the 

US1 stock owned by USP.

• Further, US1 is considered to constructively own 

60% of CFC2 through a chain of corporations 

with a common parent , and  US2 is considered 

to constructively own 60% of CFC1 through a 

chain. 

• CFC1 and CFC2 are considered to be in the 

same CFC group. As a result, US1 would be 

unable to make the GILTI HTE election for 

CFC1 unless US2 also makes the election for 

CFC2.



Step 2: Identify the Tested Units of a CFC
Reg. Section 1.951A-2(c)(7)(iv)

QBU (Proposed Regulations)

• A QBU generally means any separate and 

clearly identified unit of a trade or business of 

a taxpayer which maintains separate books 

and records – see IRC 989(a).

• QBUs were determined independently from 

one another.

• QBUs of a CFC (including the CFC itself) 

could not be treated as a single QBU if they 

were tax residents of, or located in (in the 

case of a branch), the same foreign country.

Tested Unit (Final Regulations)

• A tested unit generally is an entity or group of 

activities that are subject to tax in the country of 

residence.

• Three categories of tested units:

− A CFC;

− An interest in a pass-through entity held, 

directly or indirectly, by a CFC; and

− A branch, or a portion of a branch, the 

activities of which are carried on directly or 

indirectly by a CFC (subject to certain rules)

• Tested units are determined independently from 

one another.

• Tested units of a CFC (including the CFC itself) 

must be treated as a single tested unit if they are 

tax residents of, or located in (in the case of a 

branch), the same foreign country.
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Identifying Tested Units – Example

• CFC1 and CFC1's interest in FDE 

are a tested unit under the 

combination rule, regardless of 

whether CFC1 and FDE are 

subject to the same tax rates.

• CFC2, CFC3, and FB are each a 

tested unit.

• FB is not aggregated with CFC3 

under the combination rule 

because they are not located or 

subject to tax in the same foreign 

country.

• FB is not aggregated with CFC2 

because FB and CFC2 are not 

separate tested units of a single 

CFC.
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USP

CFC1

Country X
CFC2

Country Y
CFC3

Country Z

FDE

Country X

FB

Country Y

Tested Unit D

Tested Unit A

Tested Unit CTested Unit B



Step 3: Determine Tentative Gross Tested Income for Each Tested Unit
Reg. Section 1.951A-2(c)(7)(ii)

• The Final Regulations generally use items properly 

reflected on the separate set of books and records as 

the starting point for determining gross income 

attributable to a tested unit.

− Gross income is determined using U.S. federal income tax 

principles

− Adjustments are then made to take into account disregarded 

transactions

− Items may only be attributed to one tested unit (attributed to 

lower-tier tested unit)
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Step 4: Determine Tentative Tested Income Items 
Reg. Section 1.951A-2(c)(7)(iii) 

• Deductions are generally allocated and apportioned 

under the principles of Reg. Section 1.960-1(d)(3) by 

treating each tentative gross tested income item as 

income in a separate tested income group:

− Expenses include current year taxes; and

− Does not include any depreciation or amortization attributable to 

disqualified basis.
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Step 5: Calculate Effective Foreign Tax Rate (EFTR)
Reg. Section 1.951A-2(c)(7)(vi) 

• Under current law, the EFTR, as computed in 

the fraction below, must be greater than 18.9% 

(90% x 21%)

• Determine EFTR separately for each tentative 

tested income item

• Calculation is done in USD
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EFTR =
𝐹𝑜𝑟𝑒𝑖𝑔𝑛 𝑖𝑛𝑐𝑜𝑚𝑒 𝑡𝑎𝑥𝑒𝑠

𝑇𝑒𝑛𝑡𝑎𝑡𝑖𝑣𝑒 𝑡𝑒𝑠𝑡𝑒𝑑 𝑖𝑛𝑐𝑜𝑚𝑒 𝑖𝑡𝑒𝑚
+ 𝑓𝑜𝑟𝑒𝑖𝑔𝑛 𝑖𝑛𝑐𝑜𝑚𝑒 𝑡𝑎𝑥𝑒𝑠



Example – Disregarded Interest (Facts)
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Gross income and deductions

• CFC generates $100 of gross income from services 

to unrelated parties that is reflected on the books 

and records of FB

• FB accrues and pays $20 of interest to CFC that is 

deductible for Country Y tax purposes but is 

disregarded for federal income tax purposes

Foreign income taxes

• Country X imposes no tax on net income

• Country Y imposes a 25% tax on net income

• For Country Y tax purposes, FB has $80 of taxable 

income

• FB incurs a Country Y income tax liability with 

respect to Year 1 of $20 ($80x x 25%)

USP

CFC

Country X

FB

Country Y

$20 interest 

payment

$100 services 

income



Example – Disregarded Interest (Consequences)
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Tentative gross tested income items

• CFC is allocated $20 of gross income ($0 of attributable income items plus 

$20 of disregarded interest)

• FB is allocated $80 of gross income ($100 of attributable income minus 

$20 of reallocated disregarded interest)

Foreign tax allocation

• The $20 deduction for Country Y income taxes is allocated and 

apportioned solely to FB

Effective foreign tax rate

• CFC has an EFTR of 0% ($0 of Country X tax divided by $20 of gross 

income)

• FB has an EFTR of 25% ($20 of Country Y tax divided by $80 of gross 

income)

Application of GILTI High-Tax Exclusion

• $80 of CFC’s tested income qualifies for the GILTI HTE and will be 

excluded if election is made

• $20 of CFC’s tested income does not qualify for the GILTI HTE and must 

be included in CFC’s GILTI  tested income

USP

CFC

Country X

FB

Country Y

$20 interest 

payment

$100 services 

income

Local 

books

US adjusted 

books Reallocation

Tentative 

gross tested 

income item

CFC gross 

income item 20$            -$             20$                20$              
FB gross income 

item 100$          100$            (20)$               80$              



Making the GILTI HTE Election
Reg. Section 1.951A-2(c)(7)(viii)

• Annual election, made (or revoked) by the controlling domestic 

shareholder(s) on (i) a timely-filed original return for the corresponding U.S. 

shareholder inclusion year or (ii) on an amended return for that year 

(subject to special rules, below).

• Binding on all U.S. shareholders of the CFC.

• Electing (or revoking) controlling domestic shareholder(s) must provide 

notice to each other domestic IRC 958(a) shareholder of the CFC.

• The election may be made (or revoked) on an amended return:

− The election must be filed within 24 months of the unextended due date of the 

original return for the U.S. shareholder inclusion year with or within which the CFC 

inclusion year ends, and

− Each U.S. shareholder of the CFC must file an amended return within a single period 

no greater than six (6) months within such 24-month period.
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Making the GILTI HTE Election (continued)
Reg. Section 1.951A-2(c)(7)(viii)

• The election statement must include:

− The name, country of organization, and U.S. employer identification number (if applicable) 

of the foreign corporation;

− The name, address, stock interests, and U.S. employer identification number of each 

controlling domestic shareholder (or, if applicable, the shareholder's common parent) 

making the election;

− The names, addresses, U.S. employer identification numbers, and stock interests of all 

other domestic shareholders notified of the election as required by Reg. §1.964-1(c)(3)(ii);

− A description of the election and the taxable year for which made;

− The identity of a designated shareholder that retains a jointly executed consent confirming 

that the election has been approved by all of the controlling domestic shareholders and 

containing the signature of a principal officer of each such shareholder (or its common 

parent).

• Each controlling domestic shareholder must file the statement with its own tax return 

for its tax year with or within which ends the taxable year of the CFC for which the 

election is made.

83



Sample Election Statement
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Controlling Domestic Shareholder of a CFC – Example
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• Controlling domestic shareholder – generally U.S. Shareholder who owns 50% or more of voting stock.

• Here, CFC is owned by 5 unrelated U.S. individuals.

• Each of the groupings shown above could be the controlling domestic shareholders of CFC and elect to 

apply the GILTI HTE , which would be binding on all 10% U.S. shareholders of CFC.

CFC

Individual

2

20%

Individual

3

20%Individual

4

10%

Individual

5

10%

Individual

1

40%

CFC

Individual

2

20%

Individual

3

20%Individual

4

10%

Individual

5

10%

Individual

1

40%



Controlling Domestic Shareholder of a CFC – Example
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• Controlling domestic shareholder – generally U.S. Shareholder who owns 50% or more of voting stock.

• Here, CFC is owned by 5 unrelated U.S. individuals.

• Each of the groupings shown above could be the controlling domestic shareholders of CFC and elect to 

apply the GILTI HTE , which would be binding on all 10% U.S. shareholders of CFC.

CFC

Individual

2

20%

Individual

3

20%

Individual

4

10%

Individual

5

10%

Individual

1

40%

CFC

Individual

2

20%

Individual

3

20%Individual

4

10%

Individual

5

10%

Individual

1

40%



Partnerships as Controlling Domestic Shareholders of a CFC – Example
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PE 

Sponsor

CFC

PE Co-

investor

US 

Founder

10 Equal  

10% US 

Partners

Minority 

Partners

Majority US 

Partner

55% 15% 30%

• PE Sponsor is CFC’s sole controlling domestic shareholder and can therefore annually unilaterally decide 

whether to apply the GILTI HTE. The election is binding on all 10% U.S. shareholders of CFC.

• Because none of PE Sponsor’s partners are 10% U.S. shareholders of CFC, none will be subject to tax on 

CFC’s GILTI tested income and the GILTI HTE is irrelevant to PE Sponsor and its partners.

• US Founder and the Majority US Partner of PE Co-Investor are both 10% U.S. shareholders of CFC and 

therefore are affected by PE Sponsors decisions regarding the of the GILTI HTE to CFC.

40% 60%



Potential Negative Impact of Making the GILTI THE 
Election

• CFC group with high-taxed and low-taxed income – inability to 

cross credit.

• U.S. shareholder no longer can utilize QBAI or FTCs as GILTI gross 

income is excluded from gross income.

• Reduction of net deemed tangible income return.

• CFC earnings attributable to income excluded from tested income 

will not be treated as PTEP. 

− Confirm any future dividend distributions qualify for IRC 245A 

dividends received deduction.

− Actual dividend distributions may attract foreign withholding tax.

• IRC 245A dividends do not qualify for FTC whereas PTEP 

dividends may allow for additional credits subject to limitation.
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Tested Loss CFC – Example
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CFC

Country X

FB2

Country Z

FB1

Country Y

- $100 gross income

- $90 deductions

- $40 tax

- $50 gross income

- $45 deductions

- $0 tax

FB1 FB2

Tentative gross tested 

income item

$100 $50

Deductions ($90) ($45)

Foreign Tax ($40) ($0)

Tentative tested income 

(TTI) item

($30) $5

Foreign income tax $40 $0

TTI item + foreign income 

tax

$10 $5

EFTR 400% 0%

GILTI HTE? Yes No

• If GILTI HTE election is NOT made, CFC would have a $25 tested loss ($150 

gross income – $135 of deductions – $40 of tax) 

• If the GILTI HTE elections is made, $5 of CFC’s tested income ($50 gross income 

– $45 deductions) would be included in CFC’s GILTI tested income 



Proposed HTE 
Regulations
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Proposed HTE Regulations – Overview

− Generally conforms Subpart F HTE rules to GILTI HTE rules and proposes several changes to 

GILTI high-tax exclusion rules

− Provides for a single, unified election for Subpart F income and GILTI Tested Income

• Adopts US controlling shareholder/CFC consistency requirements 

• Adopts Tested Unit approach

• Income Within Tested Unit Divided into Three Categories:

− General Gross Item:  Includes Tested Income, Foreign Base Company Income, Insurance Income

− Equity transactions: e.g., dividends or losses attributable to stock, if income subject to preferential rates or an 

exemption under tax law of country of residence of recipient

− Gross passive foreign personal holding company  income

• Use Tested Unit’s “applicable financial statement” rather than separate books and records to 

identify gross income attributable to a Tested Unit

• Use Tested Unit’s applicable financial statements for deductions rather than Reg. section 

1.861-8, but use U.S. tax concepts for determining amounts (income/gain/deduction/loss) 

and timing

91



Undefined or Negative EFTRs Deemed to be High-Tax

• In certain cases, the effective foreign tax rate at which taxes are imposed on a 

tentative net item may result in an undefined value or a negative effective foreign tax 

rate.

• This may occur if foreign taxes are allocated and apportioned to the corresponding 

item of gross income, and the tentative net item (plus the foreign taxes) is negative 

because the amount of deductions allocated and apportioned to the gross income 

exceeds the amount of gross income (plus the foreign taxes).

• The Proposed Regulations provide that effective rate of foreign tax with respect to a 

tentative net item that results in an undefined value or a negative effective foreign tax 

rate will be deemed to be high-taxed.

• As a result, the item of gross income, and the deductions allocated and apportioned 

to such gross income under rules set forth in the regulations under IRC 861, are 

assigned to the residual grouping, and no credit is allowed for the foreign taxes 

allocated and apportioned to such gross income.
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Undefined or Negative Foreign Tax Rates – Example

Facts:

• USP has three tested units (CFC1, CFC2, and CFC3) 

and elects the unified HTE.

Analysis:

• USP will not take into account CFC1’s subpart F income 

in its taxable income as it is excluded under the HTE.

• Due to the proposed consistency requirement, and the 

deeming of negative EFTRs to be high-taxed, CFC3’s 

tested loss of $300 is also excluded from USP’s GILTI 

calculation.

• USP takes into account CFC2’s tested income in its 

GILTI calculation. Thus, USP has $400 GILTI inclusion 

and $16 of creditable section 951A taxes ($20 * 80%). 

This results in a tax liability of $26 ($400 * 10.5% -$16).

• If CFC3 was not deemed to be high-taxed, USP would 

recognize $100 of tested income and have $4 of 

creditable section 951A taxes($100/$400 * $20 * 80%), 

resulting in a tax liability of $6.50 ($100 * 10.5% - $4).
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USP

CFC1

Country X
CFC2

Country Y
CFC3

Country Z

Sub F: $200

Taxes: $40

EFTR: $20%

TI: $400

Taxes: $20

EFTR: $5%

TL: ($300)

Taxes: $15

EFTR: -5%

*For simplicity, this example does not take into account 

consequences of IRC 78 or IRC 904, and assumes the 

CFCs have no QBAI. 



Anti-Abuse Rules

Financial statement adjustments:

• Adjustments may be made if an item is included or not included in an applicable 

financial statement, or if a disregarded payment is made or not made, with a 

'significant purpose' of avoiding the purposes of subpart F, GILTI, or the high-tax 

exception.

Applicable instruments and reverse hybrids:

• Adjustments may be made if an applicable instrument is issued or acquired, or a 

reverse hybrid is formed or availed of, with a significant purpose of avoiding the 

purposes of subpart F, GILTI, or the high-tax exception.

Aggregation of de minimis tested units

• Adjustments may be made if assets are transferred, with a “significant purpose”, of 

qualifying for the de minimis rule (i.e., the rule that combines tested units (on a non-

elective basis) that are attributed gross income less than the lesser of one percent of 

the gross income of the CFC, or$250,000).
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U.S. Tax Reform
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Build Back Better Act – Proposed Modifications to GILTI

• IRC 250 deduction for GILTI reduced from 50% to 28.5%. 
Result is a 15% ETR on GILTI.

• Excess IRC 250 deduction carried forward as an NOL.

• GILTI calculated on a country-by-country basis.

• Net CFC tested losses carried forward but subject to IRC 382 
limitation in event of change of ownership.

• Percentage return on QBAI reduced from 10% to 5%.

• 20% FTC haircut is reduced from to 5%. Yields an ETR on 
GILTI income of 15.8%.

• No allocation of interest, stewardship, R&E expenses or other 
expenses of the U.S. shareholder.

96



Adam Chesman is a tax attorney with more than 20 years experience

in the area of international taxation and is a member of RSM’s
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