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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.



Gift Tax Fundamentals Class

with Melanie LaSota and Greg Allison

December 3, 2019
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CLASS OUTLINE

1. Transfers by Gift

2. Transfers Subject to Gift Tax Reporting

3. Gift Splitting

4. Preparing Form 709

5. GST and Why it’s Important

6. Adequate Disclosure

7. Final Thoughts / Questions
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Section 1

Transfers by Gift
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Definition of a Gift

• Transfer of property from one individual to another while receiving 

less than full value in return (may depend on the relationship 

between the donor/donee)

• Can apply regardless of whether the giver (donor) intends the 

transfer to be a gift or not

• Gift vs. Compensation
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What is Gift Tax?

• Federal tax imposed on the transfer of property by way of a gift

• Based on the value of the transferred property as of date of gift

• Since 2012, the maximum gift tax rate is 40%

• Imposed on all citizens or residents of the U.S.

– Different rules apply to nonresident aliens
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Why do we have a Gift Tax?

• Congress initially passed the gift tax in 

1932 so that large estates could not be 

reduced simply by giving money away prior 

to death

• The gift tax works in conjunction with the 

U.S. Estate Tax

• “Unified System”

– Both gifts & bequests are considered when 

computing tax due at death

– Truly unified in 2011 (No estate tax in 2010)
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Gift Tax Rate (as of 2018 instructions)
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For reporting purposes, gifts are sorted into three types

• Gifts subject only to Gift Tax

– No GST issues

• Direct Skips

– Subject to both gift tax & GST tax

• Indirect Skips

– Subject to gift tax now & may be 

later subject to GST tax
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The Generation-Skipping Transfer Tax

• What is it, generally?
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Use Form 709 to report:

• Transfers subject to Federal Gift and GST taxes

• Calculate tax due, if any, on those transfers

• Allocate lifetime GST exemption to property transferred

• Gifts of future interest (e.g. to a trust) must be reported even if they are less 
than the annual exclusion amount

• Any gift being split with a spouse

• Gifts to non-U.S. spouse of more than $155,000 
– (note that this 2019 amount will increase due to inflation)

• Not required, but-
– GST allocations

– Zeroed-out GRATs

– Sales to Trusts
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Common Mistakes

• Naming child as joint owner on bank account is not a gift. When does 

gift occur?

• Naming child as joint owner on residence is a gift per treasury 

regulations.

• Failure to properly summarize prior gifts (missing prior gift tax 

returns).

• Incorrect prior GST exemption used where ILIT’s involved.
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Section 2

Transfers Subject to Gift Tax Reporting
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Filing Requirements

• Transfers subject to gift tax reporting:

– Applies to transfers of property with receipt 
of less than full value, including:

• Money

• Property

• Use of income from property or use of 
property itself (example: living in a 
house rent-free)

• Interest-free or below-market-interest 
loans

• Paying expenses of another person
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Exclusions from Gift Tax Calculation

• Annual Exclusion:

– For 2019, the first $15,000 of gifts made by a donor to each donee during 
this calendar year is excluded in determining the total amount of annual 
taxable gifts

– This amount is indexed for inflation and will only increase in increments of 
$1,000

– However, these gifts must be a *present interest*; which means able to be 
used currently

– When gifts are made into a trust, the gifts generally aren’t considered a 
present interest, which is why we have the Crummey rights of withdrawal 
(discussed later)
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Lifetime Gift Tax Exemption

• When a donor’s gifts are not wholly excludable under the Annual 

Exclusion, there is still available the Lifetime Exemption

– In 2019, the lifetime exemption is $11.4 million, per person ($22.8 million 

per married couple)

– Recall that this is a unified system (lifetime exemption applies to a combined 

total of lifetime gifts (inter vivos) plus estate transfers (bequests)

– Tax Policy Center estimates only 1,900 individuals (who died in 2018) will owe 

tax (which is 0.1 percent of the 2.7 million total annual deaths) 
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Tax Policy Center on Estate and Gift Tax Liability
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Crummey Withdrawal Rights

• Used to make transfers into a trust 

qualify as a present interest

• The beneficiary of the trust is given the 

right to withdraw all or a portion of the 

annual additions to the trust

• Notice must be in writing

• Expectation is that they won’t withdraw 

the funding, but, they could

• This type of power originated with the 

Crummey v. Commissioner decision
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Transfers Not Subject to Gift Tax Reporting

• Transfers to political organizations (nor are 

they charitable contributions)

• Transfers for educational expenses — when 

paid directly to the educational organization

• Transfers for medical expenses — when paid 

directly to the medical care provider

• Transfers between spouses (unlimited for U.S. 

spouses; limited to $155k per year for non-

U.S. spouse)

• Transfers to charitable organizations
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5-Year Rule for Contributions to Section 529 Plans

• Each taxpayer who contributes to a Section 529 college savings plan can 

make a lump-sum contribution of up to five times the annual gift tax 

exclusion ($15,000 if individual; $30,000 if gift splitting).  

• Contributions are treated as if made over a 5-year period and reported on 

Form 709 with election made in first year only. 

• Example: In 2019, Taxpayer contributes $60,000 to a Section 529 plan for 

her grandson. She may treat this contribution as being made ratably over 

the 5-year period at $12,000 / year by making this election on Form 709. 

Taxpayer may make up to $3,000 in other gifts to her grandson each year 

without exceeding the exclusion amount.   

24



Self-Canceling Installment Notes (“SCIN”)

• A SCIN is the sale of a business interest in 

exchange for an installment note with a term 

shorter than the seller’s life expectancy.

• So long as the purchase price and interest 

rate are reasonable, there are no gift tax 

consequences

• However, if the IRS determines that the value 

of the property transferred by a taxpayer 

exceeds the value of the note he or she 

receives in the exchange, a taxable gift will 

result
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Life Insurance

• The transfer of ownership of a life insurance 
policy with a present value of more than 
$15,000 ($30,000 if gift-splitting) is subject 
to gift tax

• With respect to insurance held in trust, 
taxpayers can use their annual exclusions to 
fund premiums (beneficiaries should be given 
Crummey withdrawal rights to qualify for 
exclusion)

• Amounts transferred to trust to pay premiums 
in excess of the allowable annual exclusion 
amounts are subject to gift tax  
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Special Situation – Statute of Limitations

• When a return is filed, with adequate disclosure of gifts made, the IRS has three 

years to challenge the valuation of a gift

**Therefore, you may wish to file gift tax returns even if they aren’t 

technically required to be filed**

• If the gifts are not disclosed, then the statute never begins (i.e. indefinite period 

for taxpayer to be challenged)
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Section 3

Gift Splitting
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Gift Splitting Election

• This provision enables a married 
couple to double the available annual 
gift tax exclusion AND the lifetime gift 
tax exemption

• When gifts are split, a married couple 
can give $30,000 per year to each 
donee

• This doubling of the annual 
exemption is the main reason why 
taxpayers should consider splitting 
gifts
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Requirements to Split Gifts

• Each spouse must be U.S. citizens or 
residents as the time of the gift

• Both spouses must consent to split all 
gifts made to third parties by either of 
them during the calendar year while they 
were married to each other (i.e. if you 
split one gift, you must split all gifts)

• It does not matter which spouse actually 
owned the gift property

• An election to split must be made (by 
virtue of filing the tax return showing the 
split)
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Additional “Split Pointers”

• Once a 709 is filed, it’s too late to 
change your mind about gift splitting

• If you never reported a gift & are filing 
a late 709, you can make a decision 
to split gifts when you file the return

• If one of the spouses dies mid-year, 
you can only split gifts made during 
their lifetime --- gifts made after date 
of death have to be made from the 
surviving spouse only
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So why not always split gifts?

• Certain gifts can’t be split, such as gifts to a 
trust where the spouse is a beneficiary 
(because you can’t make a gift to yourself) or 
where the spouse has a general power of 
appointment

• Can’t split gifts if your spouse is not a citizen 
or resident of the U.S.

• What if making a large gift from one spouse, 
and you anticipate the exemption to be 
reduced in the future? Planning opportunity
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Section 4

Preparing Form 709
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Overview of Form 709—Page 1; Part 1  *General Info*
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Page 1; Part 2 “Tax Computation”
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Page 2; Schedule A “Computation of Taxable Gifts”

• Part 1—Gifts Subject Only to Gift Tax
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Page 2; Parts 2 & 3 “Direct & Indirect Skips”
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Page 3; Part 4 “Taxable Gift Reconciliation”
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Page 3; Schedule B “Gifts from Prior Periods”
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Page 4; Schedule D “Computation of GST” Tax
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Page 5; Part 2 “GST Exemption Reconciliation & Election”
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Page 5; Part 3 Continuation of GST Tax Computation
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Section 5

GST and Why It’s Important
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GST in Nutshell…
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Generation Skipping Transfer Tax “GST” & Why It’s Important

• The purpose of the federal generation-skipping 

transfer tax (GST) is to ensure that property is subject 

to tax at each generational level
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GST Vocabulary

Several terms are used within the GST world, which are defined as 
follows:

• Skip Person — someone assigned to the second generation or more below the 
transferor (e.g. grandchild).  Also defined in terms of years as 37.5 years (for non-
family members).

• Non-Skip Person — anyone assigned to the generation directly below the transferor 
(e.g. daughter) to include persons who are less than 37.5 years younger.  

• Spouses - Note that spouses are always assigned the same generation, no matter 
their age difference.

• Predeceased Ancestor Exception — if a child of the transferor predeceases the 
transferor, that child’s descendants are “moved up” one generation for purposes of 
determining whether a direct skip has occurred.
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GST Vocabulary (continued)

• Taxable Termination — defined as the termination of an interest in trust 

property with distributions being made to skip persons.

• Taxable Distribution — defined as a distribution from a trust to a skip person.

• Direct Skip — transfer subject to gift tax made directly to a skip person

• Who is liable for the tax depends on the determination of which type of GST 

pertains to the situation

• Note that any GST Tax paid by a donor with a direct skip is treated as an 

additional taxable gift
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GST Exclusions

• Annual GST Exclusion:
– Available for present value gifts, so an outright cash 

gift to grandchildren of $15k or less qualifies for an 
annual GST Exclusion

– Gifts to trusts generally do not qualify for annual GST 
Exclusions.  To qualify, the trust must allow each 
beneficiary a general power of appointment of their 
specific share of the trust (i.e. no comingling).  
Additionally, no one can have an interest in the trust 
except the trust beneficiary (IRC 2642(c))

• Lifetime GST Exclusion:
– Same as Gift and Estate lifetime exclusion ($11.4 

million in 2019)
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How to tell if GST is to be allocated or not?

• Must read the Trust Document!

• Look for:
– “General Power of Appointment”; you can assign the trust 

to whomever you wish.  This type of trust will be part of 
grantor’s taxable estate & is available to creditors.  
Typically you do not allocate GST to this type of trust.

– “Special” or “Limited Powers of Appointment”; you cannot 
assign the trust to yourself, your estate, or your creditors.  
It will not be part of your taxable estate.  Generally, you 
will allocate GST to this type of trust.
• Note these types of trusts are usually “Dynasty” trusts; made for 

the benefit of grandchildren & beyond generations.  Allocation of 
Lifetime GST Exclusion will forever make distributions from these 
types of trusts free of GST taxation.
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GST Allocation Notices

• We attach a notice for all indirect skips 

(gifts made to trusts that can benefit both 

kids and grandkids)

• There are 4 types of GST Allocation 

Notices:

– Auto Allocation of GST Exemption (first year)

– Auto Allocation of GST Exemption 

(subsequent years)

– Election out of GST Exemption (first year)

– Election out of GST Exemption (subsequent 

years)
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GST Allocation Election example
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GST “Elect Out” Notification example
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Automatic Allocation of GST

• Automatic Allocation of GST

– IRC Section 2632(c)
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Section 6

Adequate Disclosure
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Adequate Disclosure

• Concept established in 1997 that states if 
gifts are adequately disclosed, they can only 
be challenged within the next three years

• No brightline test, but, at a minimum info must 
include:

– Method used to determine fair market value (FMV)

– Financial data used in valuation

– Relevant appraisals disclosing FMV of properties

– Description of discounts taken and 
assumptions/opinions used in the valuation

– Ownership of asset before & after the gift
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Valuation of Gifts

• Some gifts are easily valued; examples:

– Cash

– Publicly traded securities

• Other gifts are more difficult to value; examples:

– Ownership in closely held businesses

– Life estates (e.g. donor makes gift  but keeps continued use of an asset)

– Life Insurance policies or annuities
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Valuation Assessment techniques:

• Discounts generally used in Valuation computations:

– Minority Interest discount

– Lack of Marketability discount

– Key Person discount

– Built-in Capital Gains discount

– Life insurance policy values depends on the type of policy being gifted

– IRC Section 7520 offers guidance on valuing partial interests, especially in 

annuities, life estates, etc.
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Most Common Situation – Gift of Closely Held Business

• Description of Indirect Skip:
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Attachments required:

• Valuation Report

• “Adequate Disclosure” Statement, 

includes

– Description of gift

– Ownership schedules both pre- & 

post-gift

• Trust Document (when gift is being 

made into a new trust)
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Attachments

• Valuation Report   
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Statement of Valuation results:
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Adequate Disclosure Statement
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What about reporting basis?

64

• Does IRS currently track basis of gifted property from 709 to 1040? 

No.

• However, what are pitfalls if don’t report…

– IRS position that adequate disclosure rules not met

– IRS position that basis, in hands of recipient, is zero



Section 7

Final Thoughts / Reminders / Questions
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Self-review reminders:

• Number of donors on page 1 is never to include trusts (only people, counted 
once each—even if they get multiple gifts)

• Gift to spouse still qualifies for annual exclusion—even though it may also 
qualify for spousal exclusion

• Don’t assume donor’s basis if a non-cash gift is given; leave field blank if we 
don’t know

• When reporting a gift that has utilized a valuation discount, be sure to 
answer YES to the question at the top of Schedule A

• Initial year gifts that are electing an auto allocation of GST exemption need 
the IRC 2632(c) box checked on Schedule A, Part 3

• Auto allocation of GST statement must total to same amount shown on Page 
5; Part 2; Line 5
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More tidbits

• When attaching valuations & trust documents, only need to attach to 
the donor/taxpayer copy of gift return—do not need to attach a 
second set of documents to the spouse return (Note that GST notices 
and Ownership Schedules for Adequate Disclosure are attached to 
both returns)

• Gift returns are never jointly filed; however, instructions do suggest 
sending both husband & wife returns in the same envelope

• If a donor dies before filing a 709, the executor is responsible for 
filing

• Gift returns are not able to be electronically filed
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QUESTIONS ?
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