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• The Securities Act of 1933, as amended (the “Securities Act”), 
requires that all offers and sales of securities either be 
registered with the Securities and Exchange Commission 
(“SEC”) or exempt from registration.

• There are two types of Securities Act exemptions: exempt 
securities and exempt transactions.

• Exempt securities are certain classes of securities specified in 
Section 3(a) of the Securities Act.

Private Offering Basics



• Exempt transactions include transactions by an issuer not 
involving a public offering under Section 4(a)(2) of the 
Securities Act.

• Regulation D, Rule 506 is a nonexclusive “safe harbor” 
promulgated by the SEC in 1982 under Section 4(a)(2) of the 
Securities Act and is one of the most commonly used private 
offering exemptions.

• If an issuer meets the objective standard set forth in Rule 506 
the issuer can be assured that its offering falls within the 
exemption provided by Section 4(a)(2) of the Securities Act. 

Private Offering Basics



• On April 5, 2012, President Obama signed the Jumpstart Our 
Business Startups Act (“JOBS Act”) into law.

• The JOBS Act required that the SEC amend Regulation D, Rule 
506 to allow for general solicitation and advertising in certain 
offerings made solely to accredited investors.

• What was Regulation D, Rule 506 prior to enactment of the 
JOBS Act has now become Regulation D, Rule 506(b). 

• Rule 506(b) allows an issuer to raise an unlimited amount of 
capital from an unlimited number of accredited investors and 
up to 35 nonaccredited investors in any 90-calendar day period 
[as amended on January 14, 2021].

• The use of general solicitation and advertising are prohibited.

Pre-JOBS Act Rule 506; Current 
Rule 506(b)



• All nonaccredited investors must be sophisticated, either or 
alone or with a purchaser representative.

• A purchaser representative must satisfy the requirements set 
forth in Regulation D, Rule 501(i).

• Sophistication requires that an investor (or their purchaser 
representative) have sufficient knowledge and experience in 
financial and business matters such that they are capable of 
evaluating the merits and risks of the prospective investment.

• If nonaccredited investors participate in an offering certain 
disclosure requirements must be met, including the provision 
of audited financial statements.

Pre-JOBS Act Rule 506; Current 
Rule 506(b)



• Regulation D, Rule 506(c) allows an issuer to raise an 
unlimited amount of capital from an unlimited number of 
accredited investors.

• General solicitation and advertising are permitted provided 
that all purchasers are accredited investors.

• Issuers must take reasonable steps to verify a purchaser’s 
accredited investor status.

• Rule 506(c) includes a non-exclusive and non-mandatory list 
of methods for verifying an individual’s accredited investor 
status, including:

Regulation D, Rule 506(c)



• Reviewing tax returns for the two most recent years and 
obtaining a written representation for the current taxable 
year;

• Reviewing bank statements, brokerage statements, etc. with 
respect to assets and a consumer credit report with respect 
to liabilities

• Obtaining written confirmation from a third-party such as a 
broker-dealer, investment advisor, attorney or CPA, etc.

• There are also a number of third-party service providers that 
will verify accredited investor status for a fee such as EarlyIQ, 
Flex Tax, and VerifyInvestor. 

Regulation D, Rule 506(c)



• Bad actor disqualification provisions apply (also added by the 
JOBS Act) apply to both Regulation D, Rule 506(b) and 506(c).

• Securities issued under Regulation D, Rule 506 are “covered 
securities” under the National Securities Market Improvement 
Act of 1993 (“NSMIA”). 

• “Covered securities” are preempted from state “blue sky” laws 
related to registration and qualification, but not from state 
notice filings (or state issuer agent registration requirements) 
or their related filing fees.

• Securities issued in a Regulation D, Rule 506 offering are 
“restricted securities” and subject to resale limitations.

Regulation D, Rule 506 
Generally



• Pursuant to Regulation D, Rule 502(c) general solicitation or 
general advertising generally includes:

• any advertisement, article, notice or other communication 
published in any newspaper, magazine, or similar media or 
broadcast over television or radio; and

• any seminar or meeting whose attendees have been invited 
by any general solicitation or general advertising.

• In addition, the SEC’s Division of Corporation Finance has 
released a number of compliance and disclosure 
interpretations addressing questions around general 
solicitation and advertising in the context of Rule 506(b) and 
506 (c) offerings. 

SEC Guidance on General 
Solicitation



• Use of an unrestricted, publicly available websites to offer or 
sell securities is general solicitation for purposes of Regulation 
D, Rule 502(c). (C&DI 256.23)

• Dissemination of “factual business information” that does not 
condition the market or raise public interest in a securities 
offering is not general solicitation or advertising. (C&DI 
256.24) 

• What qualifies as factual business information depends on the 
facts and circumstances, but is typically limited to information 
about the issuer, its business, financial condition, products, 
services, or advertising related to its products or services. It 
generally does not include predictions, projections, forecasts or 
opinions with respect to valuation of a security. (C&DI 256.25)

General Solicitation C&DIs



• The existence of a “pre-existing” and “substantive” relationship 
is one way, but not the only way, of demonstrating the absence 
of general solicitation. (C&DI 256.26)

• A relationship is “pre-existing” when it is formed with 
prospective investor prior to commencement of the offering, or 
when established through a broker-dealer or registered 
investment adviser prior to their participation in the offering. 
(C&DI 256.29)

• A relationship is “substantive” when the issuer (or person 
acting on its behalf) has sufficient information to evaluate, and 
does evaluate, a prospective investor’s financial circumstances 
and sophistication in determining their status as an accredited 
or sophisticated investor. (C&DI 256.31)

General Solicitation C&DIs



• Self-certification (by checking a box) without any additional 
knowledge of a prospective investor’s financial circumstances 
or sophistication is not sufficient to form a substantive 
relationship. (C&DI 256.31)

• There is no minimum waiting period to establish a pre-
existing, substantive relationship.(C&DI 256.30)

• In addition to broker-dealers, registered investment advisers 
can form pre-existing and substantive relationships their 
clients. (C&DI 256.28)

• In addition to broker-dealers and registered investment 
advisers, there may be facts and circumstances in which a third 
party, such as an issuer, could establish a pre-existing, 
substantive relationship. (C&DI 256.32)

General Solicitation C&DIs



• To establish a pre-existing, substantive relationship an issuer 
would need sufficient information about a prospective investor 
and need to use that information appropriately to evaluate 
their financial circumstances and sophistication, all prior to 
commencing an offering. (C&DI 256.32)

• Depending on the facts and circumstances, a prior business 
relationship with or recognized legal duty to a prospective 
investor may be sufficient to establish a preexisting, 
substantive relationship. (C&DI 256.32)

• It will be more difficult for an issuer to establish a pre-existing, 
substantive relationship online. (C&DI 256.32)

General Solicitation C&DIs



• Depending on the facts and circumstances, there may be 
situations in which an issuer, or a person acting on its behalf, 
can communicate information about an offering to prospective 
investors with whom the issuer does not have a pre-existing, 
substantive relationship without engaging in general 
solicitation. (C&DI 256.27)

• For example, where an issuer has a relationship with a member 
of a group of experienced, sophisticated investors (e.g., angel 
investors) that share information about offerings through their 
network, and that member introduces the issuer to other 
members. In this type of referral arrangement, the issuer may 
be able to rely on the members’ network to establish a 
reasonable belief that other prospective investors in the 
network have the necessary financial experience and 
sophistication. (C&DI 256.27)

General Solicitation C&DIs



• In general, the greater the number of persons without financial 
experience, sophistication or any prior personal or business 
relationship with the issuer that are contacted through 
impersonal, non-selective means of communication, the more 
likely the communications are part of a general solicitation. 
(C&DI 256.27)

• Where a presentation by an issuer at a demo day or venture 
fair involves an offer of a security, the presentation may not 
constitute general solicitation if, for example, attendance at the 
demo day or venture fair is limited to persons with whom the 
issuer or the organizer of the event has a pre-existing, 
substantive relationship, or have been contacted through an 
informal, personal network of experienced, sophisticated 
investors (e.g., angel investors). (C&DI 256.32).

General Solicitation C&DIs



• In general, the greater the number of persons without financial 
experience, sophistication or any prior personal or business 
relationship with the issuer that are contacted through 
impersonal, non-selective means of communication, the more 
likely the communications are part of a general solicitation. 
(C&DI 256.27)

• Where a presentation by an issuer at a demo day or venture 
fair involves an offer of a security, the presentation may not 
constitute general solicitation if, for example, attendance at the 
demo day or venture fair is limited to persons with whom the 
issuer or the organizer of the event has a pre-existing, 
substantive relationship, or have been contacted through an 
informal, personal network of experienced, sophisticated 
investors (e.g., angel investors). (C&DI 256.32).

General Solicitation C&DIs



• Citizen VC (citizen.vc) was an online venture capital firm that 
planned to offer and sell LLC interests (“Interests”) in special 
purpose vehicles (“SPVs”) set up to invest in specific portfolio 
companies to members of its platform using Rule 506(b) 
(without engaging in general solicitation or advertising).

• The SPVs were managed by a wholly-owned subsidiary of 
Citizen VC (the “Manager”) which would become a registered 
investment adviser as required under the Investment Advisers 
Act of 1940. 

• Citizen VC wanted to accept membership applications from 
prospective investors with whom it did not yet have a pre-
existing relationship and then establish a relationship with 
those prospective investors prior to offering Interests.

Citizen VC No-Action Letter



• Citizen VC’s investor qualification policies and procedures 
were as follows:

• The publicly assessable portion of its platform would only 
contain generic information and no advertising or 
information about current SPV Interest offerings.

• New visitors to the site would have to register and be 
accepted as members in order to gain access to a password 
protected portion of the platform where offerings were 
executed.

• The registration process required the completion and self-
certification of an accredited investor questionnaire.

Citizen VC No-Action Letter



• Following completion of the accredited investor questionnaire 
Citizen VC engaged in a relationship building period with 
prospective investors during which it (among other things):

• contacted the prospective investor by phone to introduce 
representatives of Citizen VC and discuss the prospective 
investor’s investing experience and sophistication, 
investment goals and strategies, financial suitability, risk 
awareness, and other topics designed to understand 
sophistication;

• contacted the prospective investor online to answer 
questions they may have about Citizen VC and potential 
investments;

Citizen VC No-Action Letter



• used a third-party credit reporting services to confirm the 
prospective investor’s identity and gather additional 
financial information and credit history information to 
support suitability; and

• encouraged the prospective investor to explore the platform 
and ask questions about the Manager’s investment strategy, 
philosophy and objectives.

• Offerings of SPV Interests had a significant minimum capital 
investment requirement of at least $50,000 per individual 
investment.

Citizen VC No-Action Letter



• Once Citizen VC was satisfied as to the prospective investor’s 
knowledge and financial experience and that a substantive 
relationship had been established, the prospective investor was 
admitted as a member to the site.

• Investment opportunities could only be presented to a 
prospective investor after admission as a member.

• Key takeaways from the SEC’s Response Letter:

• The quality of the relationship between an issuer (or its 
agent) and an investor is the most important factor in 
determining whether a substantive relationship exists. 

Citizen VC No-Action Letter



• There is no specific duration of time or particular short form 
accreditation questionnaire that can be relied upon solely to 
create a substantive relationship. 

• A substantive relationship is one in which the issuer (or a 
person acting on its behalf) has sufficient information to 
evaluate, and does, in fact, evaluate, a prospective investor’s 
financial circumstances and sophistication, in determining his 
or her status as an accredited or sophisticated investor.

• Whether an issuer has sufficient information to evaluate, and 
does in fact evaluate, a prospective investor’s financial 
circumstances and sophistication will depend on the facts and 
circumstances.

Citizen VC No-Action Letter



• Effective March 15, 2021, the SEC adopted new rules and 
various rule amendments to facilitate capital formation and 
increase opportunities for investors by expanding access to 
capital for small and medium-sized businesses and 
entrepreneurs.

• As part of this rulemaking initiative, new Rule 148 was adopted 
to provide that certain “demo day” communications would not 
be deemed general solicitation or general advertising.

• Under new Rule 148 a communication will not be deemed 
general solicitation or advertising if made in connection with 
an event sponsored by an institution of higher education, state 
or local government, nonprofit, angel investor group, 
incubator, or accelerator.

New Rule 148



• No advertising for the event may references a specific offering.

• The sponsor may not make investment recommendations, 
provide investment advice, engage in investment negotiations, 
charge fees (other than administrative fees), receive 
compensation for making introductions or compensation 
requiring broker-dealer or investment adviser registration.

• The type of offering information that can be communicated is 
limited the fact that the issuer is in the process of offering or 
planning to offer securities, the type and amount of securities 
being offered, the intended use of proceeds, and the amount of 
the offering that is unsubscribed for.

New Rule 148



• If the event is virtual, it must be limited to:

• Individuals who are members of, or otherwise associated 
with the sponsor;

• Individuals that the sponsor reasonably believes are 
accredited investors; or

• Individuals who have been invited by the sponsor based on 
industry or investment-related experience reasonably 
selected by the sponsor in good faith and disclosed in the 
public communications about the event.

New Rule 148



• There are two tiers of Regulations A offering: 

• Tier 1 for offering up to $20 million on a rolling 12-month 
basis ($6 million of which may consist of secondary sales)

• Tier 2 for offering up to $75 million on a rolling 12-month 
basis ($22.5 million of which may consist of secondary 
sales)

• Secondary sales in an issuer’s initial offering and any offering 
qualified within one year of its initial offering, cannot exceed 
30% of the aggregate offering amount.

• Eligible issuers:

• Issuers organized in and with their principal place of 
business in the U.S. or Canada.

Regulation A Framework



• Excluded issuers: 

• Blank check companies;

• Registered investment companies;

• Business development companies;

• Certain bad actors;

• Issuers that have not timely filed reports required by 
Regulation A or the Securities Exchange Act of 1934, as 
amended (the “Exchange Act”), during the two-year period 
preceding the offering; and

• Issuers that have had their Exchange Act registration 
revoked within five years before the filing of the offering 
statement.

Regulation A Framework



• Eligible securities:

• Equity securities (including warrants);

• Debt securities, and 

• Securities convertible or exchangeable to equity interests, 
including any guarantees of such securities, but not 
including asset-backed securities.

• State blue sky requirements:

• Tier 1 - State registration and qualification provisions are 
not preempted; multistate coordinated review is required.

• Tier 2 - State registration and qualification provisions are 
preempted; however, states may require notice filings and 
the payment of filing fees.

Regulation A Framework



• Financial statement requirements:

• Tier 1 - The offering statement must include two years of 
unaudited financial statements prepared in accordance 
with generally accepted accounting principles in the United 
States (“U.S. GAAP”).

• Tier 2 - The offering statement must include two years of 
audited financial statements prepared in accordance U.S. 
GAAP.

• Reporting obligations:

• Tier 1 - Issuers must file a Form 1-Z exit report.

• Tier 2 - There are continuous disclosure obligations, 
similar to an Exchange Act reporting company, including:

Regulation A Framework



• Annual Reports on Form 1-K, including audited financial 
statements;

• Semiannual reports on Form 1-SA; and

• Current reports on Form 1-U.

• Resale transactions:

• Securities sold in a Regulation A offering are not “restricted 
securities,” and may be resold without restriction by non-
affiliates, subject to applicable state blue sky requirements 
(which are not preempted for resales).

Regulation A Framework



• Investor limitations:

• Tier 1 - There are no individual investment limitations in 
Tier 1 offerings; anyone may invest.

• Tier 2 - Anyone may also invest in a Tier 2 offering, 
however, if the securities are not listed on a national 
securities exchange, non-accredited investors may invest no 
more than 10% of the greater of their annual income or net 
worth (for natural persons), or annual revenue or net assets 
(for non-natural persons). 

Regulation A Framework



• General solicitation and advertising may be used in a 
Regulation A offering. 

• Offers may be made both before and after an offering 
statement has been filed with the SEC, provided they comply 
with Regulation A’s requirements for test the waters 
communications.

Regulation A Framework
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AGENDA
 Reg A cont’d: “Testing Waters” under Rule 255
 Intrastate Offerings under §3(a)(11), Rules 147, 147A
 Integration of Mixed Concurrent Offerings
 New Guidance – Rule 152, Rule 163B, Crypto
 State Law Considerations
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REG A TESTING THE WATERS: RULE 255

klgates.com 3

History and Policy of TTW Under Rule 255:
 2015 amendment of Regulation A permits an eligible issuer to 

engage in testing-the-waters communications (TTW) with 
potential investors, without any limitations as to the type of 
investors 

 Previously the JOBS Act only permitted testing the waters 
communications of emerging growth companies to accredited 
investors.

 Because Rule 255 TTW includes non-accredited investors, 
general solicitation can be made at that stage for Regulation A 
issuances through website or electronic advertising.



REG A TESTING THE WATERS: RULE 255

klgates.com 4

Specific Requirements of Rule 255 for written communications:
 TTW communication can be made any time before or after 

filing of Offering Statement on Form 1-A.
 Subject to anti-fraud provisions of Securities Act and SEC 

review.
 May include means to reply with indications of interest
 Companies cannot take or accept any orders from investor. 
 Legend requirement. Communication must contain specified 

disclaimer to confirm no money can be accepted until 
qualification of the Form 1-A 

 Should include link to preliminary offering circular if available. 



PRACTICE CONSIDERATIONS IN ONLINE 
PUBLIC SOLICITATIONS UNDER REG A

klgates.com 5

 Determine value of funding portals or crowdfunding websites, e.g. 
SeedInvest, StartEngine.

 Broker-dealer registration requirements may be implicated. 
 Advantages:

 No verification of accredited investor status.
 No prohibition on the pool of investors.

 Disadvantages: 
 Cost of preparing Form 1-A
 No state law preemption.

 Best practices: (i) Review content of TTW materials; (ii) avoid 
financial projections; (iii) returning materials to the company. 



INTRASTATE OFFERING SAFE HARBOR: 
RULE 147 AS AMENDED BY RULE 147A

klgates.com 6

History and Policy of Intrastate Offering Exemption and Rule 147
 Section 3(a)(11) of the Securities Act exempts from registration “any security 

which is a part of an issue offered and sold only to persons resident within a 
single State or Territory, where the issuer of such security is a person resident 
and doing business within, or, if a corporation, incorporated by and doing 
business within, such State or Territory.”

 Rationale: no interstate commerce if the securities are being offering within the 
state to state residents.

 SEC established Rule 147 as a safe harbor under Section 3(a)(11).  Rule 147 
was amended by Rule 147A in 2016 as part of the JOBS Act. Rule 147A is 
authorized by Section 3(b) and by general exemptive authority under Section 28 
of the Securities Act and is not subject to the statutory limitations of Section 
3(a)(11).

 Sales to in-state non-accredited investors as long as conditions are satisfied.
 Resales only to in-state persons for 6 months from date of initial sale.



INTRASTATE OFFERING SAFE HARBOR: 
RULE 147 AS AMENDED BY RULE 147A

klgates.com 7

Rule 147A Basic Requirements:
 Sales only to in-state residents, or persons the issuer reasonably 

believes are in-state residents/written representation.
 Because interstate offers are permitted an issuer can make a general 

solicitation under Rule 147 as long as it limits sales to in-state residents

 Issuer’s principal place of business and activities are in-state.
 Legend stating that the securities have not been registered, and 

prohibiting resale out of state for 6 months.
 The company must do business in the state under one of four 

alternative tests.
Covers states and territories.



INTRASTATE OFFERING EXEMPTION: 
RULE 147 AS AMENDED BY RULE 147A

klgates.com 8

Four alternative tests for “Doing Business In State”:
 80% Gross Revenues Test:  80% of gross revenue of issuer and its 

subsidiaries, in the most recent fiscal year (for H1 offering) or most recent 
six-month period (for H2 offering) were generated from that state or 
territory

 80% Assets Test: 80% of issuer’s assets were located in that state in the 
most recent semiannual fiscal period; or 

 80% Net Proceeds Test: Issuer intends to use and uses at least 80% of 
the net proceeds from the intrastate offering in connection with the 
following activities in the state of the offering:
 (i) operation of a business or real property in that state;
 (ii) purchase of real property in that state; and/or
 (iii) rendering of services in that state.

 50.001% Employees Test. A majority of the issuer's employees are based 
in the state of the offering.



INTEGRATION OF MIXED OFFERINGS
 Integration doctrine prevents issuers from avoiding registration of a 

public offering by artificially dividing it into multiple exempt offerings 
 Hallmarks of a public offering include:

 Offers/sales to investors that are unable to fend for themselves
 Offers/sales to a numerous pool of investors
 General solicitation
 Offers/sales of small quantities/values of unrestricted securities
 Sales to purchasers who have a view to resell or distribute the 

securities immediately
 Series of private transactions that collectively amount to public sale

klgates.com 9



INTEGRATION OF MIXED OFFERINGS
 Issue: avoiding integration of concurrent offerings where 

one offering permits general solicitation and the other does 
not

 SEC’s 6-Factor test for integration of offerings 
 Single plan of financing
 Same class of securities
 Same type of consideration
 Offerings are made at or about the same time
 Same general purpose
 Six-month presumption (but see Rule 152 below!)

klgates.com 10



INTEGRATION OF MIXED OFFERINGS
 SEC has never explicitly defined a public offering, but certain 

features include:
 Offers/sales to investors that are unable to fend for 

themselves
 Offers/sales to a numerous pool of investors
 General solicitation
 Offers/sales of small quantities/values of unrestricted 

securities
 Sales to purchasers who have a view to resell or distribute 

the securities immediately
 Engaging in a series of “private” transactions that 

collectively amount to a public sale

klgates.com 11



INTEGRATION OF MIXED OFFERINGS
 Alternative frameworks based on manner of solicitation
 How were investors in the private offering solicited?
 Compliance with separate exemptions prevents integration if 

solicitations are conducted separately
 Specific Cases
 Rule 506(b) and Registered Offering
 Rule 506(b) and Reg. A or Rule 147/147A Exempt Offering
 Rule 506(b) and Section 4(a)(6) small volume offerings
 Rule 506(b) and Crowdfunding
 Rule 506(b) and Rule 506(c)
 Private offering (Rule 506 or 701) and Reg. S distribution

 Impact of Rule 152
klgates.com 12



INTEGRATION SAFE HARBOR: RULE 152
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 Adopted November 2020
 Single safe harbor rule on integration replaces ad hoc 

integration provisions of other rules and simplifies the 
Securities Act integration framework

 Offers and sales will not be integrated if, based on the 
particular facts and circumstances, the issuer can establish 
that each offering either complies with the registration 
requirements of the Securities Act or an exemption thereto

 Rule 152(a) sets forth two general principles of integration
 Rule 152(b) sets forth four safe-harbors



INTEGRATION SAFE HARBOR: RULE 152
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 Rule 152(a): general principles of non-integration
 Exempt offerings that prohibit general solicitation: issuer must have a 

reasonable belief that it (a) did not solicit any purchaser through the 
use of general solicitation; or (b) established a substantive 
relationship with such purchaser prior to the commencement of the 
exempt offering prohibiting general solicitation

 2 or more concurrent exempt offerings permitting general solicitation:
 Issuer must satisfy the requirements of a particular exemption, 
 If general solicitation offering materials used by that issuer for 

one offering that include information about the material terms of a 
concurrent offering under another exemption the offer must 
comply with all the requirements for, and restrictions on, offers 
under the exemption being relied on for each of the offerings, 
including any legending and communications requirements



INTEGRATION SAFE HARBOR: RULE 152
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Rule 152(b): four non-integration safe harbors
 30 Day Nonintegration Rule.  An offering (“A“) will not be integrated with another offering 

(“B”) if offering A is made (i) more than 30 days before start “of offering B or (ii) more 
than 30 days after termination or completion of offering B

 Non-integration with employee benefit plan and Reg S offerings.  Offers and sales made 
in compliance with Rule 701, or otherwise pursuant to an employee benefit plan, or in 
compliance with Regulation S will not be integrated with any other offerings

 Non-integration of registered offering and certain exempt offerings.  A registered offering 
will not be integrated with a terminated or completed exempt offering --
 That does not permit general solicitation; OR
 That does permit general solicitation if either of the following is true :

 Sales in the exempt offering were made only to QIBs and/or IAI’s; OR
 The registration statement is filed >30 days after the exempt offering ends.

 Non-integration of exempt offerings permitting general solicitation.  Offers and sales 
under an exemption for which general solicitation is permitted will not be integrated with 
any similar exempt offering that has already terminated or been completed.



OTHER GUIDANCE, NEW DEVELOPMENTS
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Rule 163B: TTW With Institutional Investors
 Adopted September 26, 2019. 
 Any issuer may make oral and written offers to qualified 

institutional buyers and institutional accredited investors before 
or after the filing of a registration statement to gauge investors’ 
interest in an offering.

 Expands use of TTW communications to all companies 
regardless of size or reporting status, including BDCs and other 
registered investment companies. 

 Rule 163B communications are subject to Section 12(a)(2) 
liability and other anti-fraud provisions of federal securities laws.
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Rule 506(c): General solicitation for offers, but sales only to AIs
 Permits general solicitation for offers and TTW communications 

but securities may be sold only to verified accredited investors
 Principles-based method for verification of accredited investor 

status, as well as a non-exclusive list of verification methods that 
issuers may use when seeking to satisfy the verification 
requirement with respect to natural persons.

 Bad actor disqualification from relying on 506(c) if the issuer or 
any other covered person has a relevant criminal conviction, 
regulatory or court order or other disqualifying event that 
occurred on or after September 23, 2013.
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Regulation Crowdfunding: General solicitation for small offerings
 Eligible companies may  offer and sell securities through crowdfunding
 All transactions must take place online through an SEC-registered 

intermediary, either a broker-dealer or a funding portal
 $1 million maximum sales through crowdfunding in a 12-month period
 Limit to amount individual investors can invest across all crowdfunding 

offerings in a 12-month period
 Requires disclosure of information in filings with the SEC and to 

investors and the intermediary facilitating the offering
 Securities purchased in a crowdfunding transaction generally cannot be 

resold for one year. Regulation Crowdfunding offerings are subject to 
"bad actor" disqualification provisions
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General solicitation and cryptocurrency
 Issues in policing transfer restrictions in private offerings
 Practical limitations on use of Regulation A
 Importance of Decentralized Finance
 Growing regulatory focus



STATE LAW CONSIDERATIONS

 State securities law is largely preempted
 Notable exceptions
 Tier 1 of Reg. A
 Rules 147 and 147A

 Sales literature filing requirements
 General solicitation often prohibited

klgates.com 20



Questions?  
Thank you.

Anthony.Nolan@KLGates.com 
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