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I. Controlled Groups
Background

• All of the entities in an employer’s “controlled group” are 
treated as one employer for pension purposes, and jointly and 
severally liable for most pension liabilities.

• Controlled group concept is also relevant in the health and 
welfare context for COBRA and certain aspects of the ACA.



I. Controlled Groups
What are they?

• Two or more “trades or businesses” under “common control.”

• “Common control” is based on rules under Tax Code.
• Numerical tests tied to level of ownership; actual control is irrelevant.

• Comprised of “parent-subsidiary” groups, “brother-sister” 
groups, and combinations of such groups.

• Not just limited to corporations; can include other entities such 
as LLCs and partnerships.



I. Controlled Groups
Parent-Subsidiary Groups

• Two or more entities linked by at least 80% common 
ownership.

• “Ownership” means:
• Voting power or stock value for corporations;

• Capital or profits interests for partnerships; and

• Actuarial interests for trusts or estates.

• Additional attribution rules also apply.



I. Controlled Groups
Brother-Sister Groups

• Two or more entities where same five or fewer individuals, 
estates, or trustees collectively own at least 80% of each entity 
and have effective control of each entity.

• “Effective control” means:
• Ownership of more than 50% of each entity, but only taking into 

account each owner’s lowest level of ownership across the entities in 
question. 
• For example, if an individual owns 30% in A Corp. and 15% in B Corp, the 

individual is only deemed to own 15% in both A Corp. and B Corp. for the 
effective control analysis.



II. Reportable Events

• Must report certain events to PBGC, including:
• Active participant reduction

• Are furloughed employees still “active”?

• Loan default

• Liquidation of a controlled group member

• Advance reporting required for sponsors of plans that are more 
than $50 million underfunded and less than 90% funded.

• Penalties for failure to report.



III. Shutdown Liability

• ERISA section 4062(e)- Liability where there is
• a permanent cessation of operations at a facility 

• that results in a workforce reduction at the facility of more than 15% of 
the eligible employees of the employer

• Can satisfy the liability by making additional contributions to 
the plan over a 7-plan-year period.

• Possible issues
• What are “operations”?

• When is there a “cessation”?

• When are employees “separated”?



IV. Partial Termination
What is it?

• Significant layoffs may trigger the partial termination of a 
qualified plan.
• Facts and circumstances analysis, but a partial termination is 

presumed if at least 20% of participating employees experience an 
employer-initiated termination of employment (other than for cause) 
during the “applicable period” (which is generally the plan year).  

• Terminations due to depressed economic conditions still count as 
“employer-initiated.” 

• Routine turnover does not count.

• Certain plan amendments may also trigger partial termination.

• Also need to check for any other special rules in plan document.



IV. Partial Termination
What are the consequences?

• For a defined contribution plan, all affected participants 
become fully vested in their accounts.

• For a defined benefit plan, all affected participants become fully 
vested in their benefits to the extent their benefits are funded.

• Employers responsible for determining if a partial termination 
has occurred.
• If unsure, can seek IRS determination regarding partial termination.



V. Withdrawal Liability
Background

• Types of withdrawals.
• Complete withdrawal;

• Partial withdrawal; and 

• Mass withdrawal. 

• Triggers determined on controlled group basis, and controlled 
group is jointly and severally liable for any resulting liability.  



V. Withdrawal Liability
Complete Withdrawal

• A complete withdrawal occurs when the controlled group:
• Permanently ceases to have an obligation to contribute under the plan 

(only trigger for complete withdrawal under building & construction 
industry rule); or

• Permanently ceases all covered obligations under the plan.

• ERISA does not define permanence for this purpose.
• Facts and circumstances analysis as to whether cessation is temporary.

• Temporary furlough should not trigger complete withdrawal.

• Permanent layoff could trigger complete withdrawal.



V. Withdrawal Liability
Partial Withdrawal

• A partial withdrawal can be triggered while a controlled group 
remains obligated to contribute to a plan for at least some 
employees if there is a:
• “Partial cessation” of the obligation to contribute to a plan; or

• 70% contribution decline.



V. Withdrawal Liability
Types of Partial Cessations

• Facility take-out: 
• A permanent cessation of the obligation to contribute at a facility while 

continuing to perform work at the facility of the type for which 
contributions were required.

• Bargaining unit take-out: 
• A permanent cessation to have an obligation to contribute under a 

CBA, but continuing to perform work in the CBA’s jurisdiction or 
transferring such work to another facility owned or controlled by the 
employer.

• Temporary furlough should not trigger partial cessation.

• Permanent layoff could trigger partial cessation.



V. Withdrawal Liability
70% Contribution Decline

• 3-year testing period=current plan year and 
preceding 2 plan years (orange years)

• High base year=average of the highest two 
years of contributions in the 5 years before the 
3-year testing period (grey years)

• 70-percent decline occurs if during each 
plan year in the 3-year testing period, the 
employer’s CBUs do not exceed 30 percent 
of CBUs for the high base year.

Year Hours

2015 100,000

2016 110,000

2017 105,000

2018 130,000

2019 85,000

2020 20,000

2021 30,000

2022 36,001



V. Withdrawal Liability
70% Contribution Decline - Example

• High years during the base period (gray years) 
are 2016 and 2018; high base year average is 
therefore 120,000.

• If all three test years (orange years) are less 
than or equal to 30% of 120,000 (36,000), 
partial withdrawal is triggered.

• Assume a major drop in covered work in 2020 
due to furloughs that continues into 2021.

• Even with significant drop, can still avoid 
partial withdrawal if there are at least 36,001 
hours in 2022.

Year Hours

2015 100,000

2016 110,000

2017 105,000

2018 130,000

2019 85,000

2020 20,000

2021 30,000

2022 36,001



VI. COBRA
Layoffs/Furlough

• To qualify for COBRA, must have Qualifying Event + Loss of 
Coverage

• Qualifying Events include:
• Termination of employment (18 months)

• Reduction in hours (18 months)

• Layoff generally triggers COBRA (check plan terms)

• Furlough may trigger COBRA (check plan terms)
• Or if employer continues coverage but later changes benefits or 

reduces contributions, that’s also COBRA event



VI. COBRA
COBRA Premiums

• Plan can charge 102% of cost of coverage
• Employer portion + employee portion + 2% admin fee

• No obligation to subsidize COBRA for terminated or furloughed 
employees

• Legislative developments
• Following 2008 financial crisis, President Obama signed law that 

offered 65% COBRA premium subsidy to terminated workers (Sept. 
2008 – May 2010)

• Current efforts to include COBRA premiums in COVID-19 legislation



VI. COBRA
Extended Deadlines

• Under DOL/IRS Extension Regulation, certain COBRA 
deadlines “disregarded” for Outbreak Period

• Outbreak Period is 3/1/20 through 60 days after to-be-
announced end of COVID emergency

• Some extended deadlines include:

• Deadline for plan to provide election notice

• Deadline for individual to elect COBRA



VI. COBRA
Extended Deadlines

• Deadline to pay COBRA premium: Possible Approaches

• (1) Continue coverage and pay claims during Outbreak Period; collect COBRA 
premiums at end of Outbreak Period (or unwind claims if premiums not paid)

• (2) Terminate coverage, so participant not eligible during period of non-payment; if 
pay premiums later, reinstate coverage and pay claims retroactively for months 
COBRA premiums paid

• (3) Keep coverage so participant still covered, but “pend” claims during period of 
non-payment and only pay if participant pays COBRA premiums

• Coordinate with HR, COBRA administrator, TPA, and insurer



VII. Employer Mandate
Background

• Under the ACA, large employers must offer affordable health 
coverage to at least 95% of full-time employees, or pay IRS 
penalties

• Full-time = averaging 30 hours/week, or 130 hours/month

• Two methods for determining full-time status
• Monthly method

• Look-back method



VII. Employer Mandate
Layoffs/Furlough

• Layoff: No obligation to offer coverage to terminated employees 
under ACA 

• Furlough (i.e. hours reduced to zero)
• Monthly method: No obligation to offer coverage under ACA 

• Look-back method: Must offer coverage to full-time employees for 
duration of stability period, even if hours reduced to zero 

• If offer COBRA, coverage must still be “affordable”

• Special rules if individual rehired within 13 weeks

• No hours of service earned during layoff or furlough period



VIII. Other Health Plan Issues

• If changing eligibility terms/minimum hours requirement
• May need plan amendment

• Need insurance carrier approved for fully insured plans, stop-loss 
approval for self-insured plans

• If no pay during furlough and benefits continue, consider how 
to handle employee portion of premium
• Reduce or waive employee contribution

• Pay after-tax during furlough, or catch-up contributions upon return

• May need plan amendment



VIII. Other Health Plan Issues

• Election Changes
• Generally, cafeteria plan elections are irrevocable except for certain 

circumstances listed in IRS regulations (e.g. “change in status” rules)

• Recent IRS guidance provides flexibility for mid-year election changes

• Plans can be amended to allow employees to make these changes 
during 2020:

• Elect employer-sponsored health coverage

• Decline employer-sponsored health coverage 

• Changes to health FSA contributions 

• Changes to dependent care FSA contributions 



VI. Considerations for Plan Sponsors

• Consider implications before taking action.

• Document intentions of and plans to resume operations and 
rehire furloughed employees.

• Communicate to multiemployer plans the intent to resume 
operations and rehire employees.

• Consider rotating furloughs rather than extended furloughs or 
layoffs.

• Review terms of health plan, and consider potential obligations 
under COBRA and ACA employer mandate.

• Consult with ERISA counsel.



Thank You

Justin Alex, Proskauer

jalex@proskauer.com

Katie Kohn, Groom Law Group

kkohn@groom.com

Emily Lucco, Groom Law Group

elucco@groom.com

mailto:jalex@proskauer.com
mailto:kkohn@groom.com
mailto:elucco@groom.com

