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Introduction

• M&A transactions involve a complex interplay of business 
and legal matters

• Early preparation by sellers and buyers can help reduce the 
complexities and uncertainties of the transaction

• Before the M&A process can begin in earnest, there are 
several key issues that should be addressed

• Today’s agenda:
• Front-End Concerns in M&A

• Confidentiality Agreement

• Letter of Intent

• Exclusivity Agreement
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Front-End Concerns in M&A



Front-End Concerns in M&A

• Locating Buyer or Seller
• Direct Contacts

• Business Brokers

• Investment Bankers

• Auction Process
• Use of Bid Draft

• Data Room

• Creating Deal Team

• Developing Timeline

8



Confidentiality Agreements



Confidentiality Agreement – What Is It? 

• A confidentiality agreement or non-disclosure agreement (NDA) is usually the 
first agreement entered into in connection with a potential transaction 

• By the time the parties sign a confidentiality agreement, discussions may have 
already taken place and the target company may have already provided some 
information to the potential buyer

• A confidentiality agreement puts the receiving party on notice that certain 
information must be kept confidential and helps avoid misunderstandings 
about what the parties can do during the initial stages of a potential 
transaction

• The first draft is typically prepared by the target company’s counsel or financial 
advisor since the principal focus is protection of confidential information 
regarding the target company

• Confidentiality agreements are commonly prepared in the form of a letter 
agreement to reflect the desire of the business people to be less formal at this 
early stage
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Benefits of Confidentiality Agreements 

Allows the parties to 
clearly define the 
scope of protected 
information and each 
party’s rights and 
obligations with 
respect to that 
information

Allows the parties to 
address other 
preliminary issues that 
do not pertain directly 
to confidentiality, e.g., 
prohibitions on 
solicitation of 
employees and 
“clubbing” and “lock-
up” arrangements

Assists the disclosing 
party in preserving the 
protected nature of 
proprietary 
information that it 
believes constitute 
“trade secrets” under 
the Uniform Trade 
Secrets Act and other 
applicable laws
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Limitations of Confidentiality 
Agreements

Once confidential 
information has been 
improperly 
disseminated or 
publicly disclosed, it 
cannot be 
“undisclosed”

The disclosing party 
has the burden of 
proof and its remedy 
may be limited to 
damages for breach 
of contract

The disclosing party 
may not be able to 
effectively prevent the 
receiving party from 
using confidential 
information for the 
receiving party’s 
competitive advantage 
if the transaction is 
abandoned
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Initial Drafting Considerations

When should a 
confidentiality 
agreement be 
entered into?

1

Are you more 
likely to receive 

or disclose 
information?

2

Should the 
agreement 
be one-way 
or mutual?

3

Is the disclosing 
party a public 

company?

4

Is the receiving 
party a competitor 

of the disclosing 
party?

5

Does the 
disclosing party 
expect to share 

privileged 
communications?

6
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Initial Drafting Considerations

❶ When should a confidentiality agreement be entered into?

• Before confidential information is disclosed, if possible

• If confidential information has already been disclosed, the 
disclosing party should ensure that the receiving party’s 
confidentiality obligations apply to all disclosed 
information (including information disclosed before the 
parties entered into the confidentiality agreement)

❶ When should a confidentiality agreement be entered into?

• Before confidential information is disclosed, if possible

• If confidential information has already been disclosed, the 
disclosing party should ensure that the receiving party’s 
confidentiality obligations apply to all disclosed 
information (including information disclosed before the 
parties entered into the confidentiality agreement)
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❷ Are you more likely to receive or disclose           
information?

Disclosing 
Party’s State 

of Mind

Make exceptions to  
confidentiality 

obligations as narrow as 
possible  

Exert as much control as 
possible over disclosure 

to “Representatives”

Receiving 
Party’s State 

of Mind

Make exceptions to 
confidentiality 

obligations as broad as 
possible

Obtain flexibility to 
disclose information to a 

broad group of 
“Representatives,” 

including 
financing sources 

Initial Drafting Considerations
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❸ Should the confidentiality agreement be one-way 
or mutual?

One-Way

• Only restricts the receiving 
party

Advantages

• Does not protect non-
business information (e.g., 
deal terms)

Disadvantages

Mutual

• Protects both parties’ 
information, including deal 
terms

• More balanced; may result 
in faster execution 

Advantages 

• Restrictions are imposed 
on both parties, regardless 
of negotiating leverage

Disadvantages 

Initial Drafting Considerations
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❹ Is the disclosing party a public company? 

Consider the following if the disclosing party is a public company (or is a 
significant subsidiary of a public company):

• Including “standstill” provisions in the confidentiality agreement

• “Standstill” provisions expressly prohibit specific conduct by a party to 
acquire control of the other party, e.g., a hostile tender offer or a proxy 
contest to replace all or some of its directors

• Requiring the receiving party to acknowledge in the confidentiality 
agreement that the receiving party and its representatives are aware of 
their obligations under the securities laws with respect to the confidential 
information provided by the disclosing party

• Ensuring that the terms of the confidentiality agreement qualify for the 
confidentiality exception to Regulation FD under the Securities Exchange 
Act of 1934

❹ Is the disclosing party a public company? 

Consider the following if the disclosing party is a public company (or is a 
significant subsidiary of a public company):

• Including “standstill” provisions in the confidentiality agreement

• “Standstill” provisions expressly prohibit specific conduct by a party to 
acquire control of the other party, e.g., a hostile tender offer or a proxy 
contest to replace all or some of its directors

• Requiring the receiving party to acknowledge in the confidentiality 
agreement that the receiving party and its representatives are aware of 
their obligations under the securities laws with respect to the confidential 
information provided by the disclosing party

• Ensuring that the terms of the confidentiality agreement qualify for the 
confidentiality exception to Regulation FD under the Securities Exchange 
Act of 1934

Initial Drafting Considerations
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❺ Is the receiving party a competitor of the disclosing party? 

• If the parties are competitors, they should carefully consider whether special 
procedures should be implemented to reduce the business and legal risks 
associated with the disclosure of certain types of information

• For example, the disclosing party may:

• aggregate, redact or otherwise mask certain information

• delay the disclosure of that information until it is more likely that a 
transaction will be agreed upon or completed

• The parties may also consider entering into a separate “clean team” 
agreement to adopt specific procedures and controls for access to 
competitively sensitive information

❺ Is the receiving party a competitor of the disclosing party? 

• If the parties are competitors, they should carefully consider whether special 
procedures should be implemented to reduce the business and legal risks 
associated with the disclosure of certain types of information

• For example, the disclosing party may:

• aggregate, redact or otherwise mask certain information

• delay the disclosure of that information until it is more likely that a 
transaction will be agreed upon or completed

• The parties may also consider entering into a separate “clean team” 
agreement to adopt specific procedures and controls for access to 
competitively sensitive information

Initial Drafting Considerations
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Initial Drafting Considerations

❻ Does the disclosing party expect to share privileged communications? 

• The common interest doctrine is an exception to the traditional rule that a third 
party’s exposure to attorney-client communications voids the attorney-client 
privilege

• In several state and federal jurisdictions, the privileged status of attorney-client 
communications shared with a third party will be preserved if there is a “common 
legal interest” and a “communication in furtherance of that interest” between the 
client and the third party

• Deal participants typically rely on the common interest doctrine when exchanging 
privileged communications in connection with their evaluation of antitrust or 
other regulatory risks in a transaction  

• The parties may enter into a separate joint defense agreement or the disclosing 
party may include an acknowledgement in the confidentiality agreement that the 
parties share common legal and commercial interests in the disclosing party’s 
confidential information and that neither party intends to waive the attorney-
client privilege – but is that enough to protect the privilege?

❻ Does the disclosing party expect to share privileged communications? 

• The common interest doctrine is an exception to the traditional rule that a third 
party’s exposure to attorney-client communications voids the attorney-client 
privilege

• In several state and federal jurisdictions, the privileged status of attorney-client 
communications shared with a third party will be preserved if there is a “common 
legal interest” and a “communication in furtherance of that interest” between the 
client and the third party

• Deal participants typically rely on the common interest doctrine when exchanging 
privileged communications in connection with their evaluation of antitrust or 
other regulatory risks in a transaction  

• The parties may enter into a separate joint defense agreement or the disclosing 
party may include an acknowledgement in the confidentiality agreement that the 
parties share common legal and commercial interests in the disclosing party’s 
confidential information and that neither party intends to waive the attorney-
client privilege – but is that enough to protect the privilege?
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The Ambac Decision

• When Bank of America acquired Countrywide during the financial crisis in 2008, the parties 
entered into a written common interest agreement to facilitate their negotiations on 
various pre-closing aspects of the deal and exchanged privileged communications related 
to their pre-closing obligations 

• In 2010, Ambac sued Bank of America (as Countrywide’s successor-in-interest) over the 
failure of certain residential mortgage-backed securities that were issued by Countrywide 
and insured by Ambac

• During discovery, Ambac sought the disclosure of “pre-closing communications” between 
Countrywide and Bank of America, which Bank of America refused to produce on the 
grounds that they were protected by the common interest privilege

• In Ambac Assurance Corp. v. Countrywide Home Loans, Inc., 27 N.Y.3d 616 (2016), the New 
York Court of Appeals held that the common interest privilege only applies if a pending or 
reasonably anticipated litigation exists at the time of the communication – in other words, 
a common interest in a commercial transaction was not enough to preserve the privileged 
status of the communications exchanged between Countrywide and Bank of America
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Lessons from the Ambac Decision

Consider selecting the laws 
of a state that recognizes 

the common interest 
privilege in non-litigation, 
commercial settings (e.g., 

Delaware) as the governing 
law for the confidentiality 

agreement and designating 
that state as the exclusive 
forum for disputes arising 
out of the confidentiality 

agreement

Consider requiring the 
receiving party to agree 
that it will not claim that 
the disclosing party has 

waived the attorney-client 
privilege by providing 

information pursuant to the 
confidentiality agreement

If either party is likely to be 
subject to litigation in New 
York, consider:

• not sharing any privileged 
information

• redacting non-litigation 
related privileged 
information or 
segregating it from 
litigation related 
privileged information

• obtaining joint special 
counsel to represent both 
parties on matters where 
the exchange of privileged 
information is integral to 
achieving the desired 
result
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Confidentiality Obligation

Sample Confidentiality Obligation

You will keep all Confidential
Information strictly confidential, and
will not disclose any Confidential
Information in any manner whatsoever
without the prior written consent of the
Company; provided, however, that you
may disclose Confidential Information
to your Representatives who agree to
keep all Confidential Information strictly
confidential, and not to disclose any
Confidential Information in any manner
whatsoever without the prior written
consent of the Company.

• The most fundamental function of a 
confidentiality agreement is to ensure 
that information disclosed to the 
receiving party is kept confidential

• The receiving party is usually only 
allowed to disclose confidential 
information to its “Representatives”

• The parties typically negotiate:

• the definition of “Representatives”

• the steps that the receiving party 
must take prior to disclosing 
confidential information to its 
Representatives

• the receiving party’s responsibility 
for actions taken by its 
Representatives
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Confidentiality Obligation

Definition of “Confidential Information” 

• The following types of information are typically included:
• information regarding the disclosing party’s business

• notes, analyses and other materials that contain, reflect or are based upon such 
confidential information

• the fact that discussions are taking place between the parties and the terms of the 
transaction 

• Does information need to be marked or labeled “confidential” to qualify as 
Confidential Information?

• If information was provided to the receiving party before the parties entered into the 
confidentiality agreement, does it still qualify as Confidential Information?
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Confidentiality Obligation

Exceptions to Confidentiality Obligations 

• Confidentiality agreements typically contain exceptions (or exclusions from the 
definition of  “Confidential Information”) covering circumstances where specific 
information, even though provided to the receiving party, could not properly be 
described as being within the disclosing party’s legitimate claim to confidentiality

• Another customary exception to the receiving party’s confidentiality obligations 
relates to situations where disclosure of information is compelled by the securities 
laws or stock exchange rules, or by judicial, administrative or other legal proceedings
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Use Restriction

• This provision defines the scope of permissible uses of confidential information by 
the receiving party

• It can have far reaching and—depending on a party’s perspective—unintended 
consequences and therefore should be reviewed carefully alongside the definition of 
“Transaction”

Sample Use Restriction

In connection with your consideration of a possible negotiated transaction (the
“Transaction”) with the Company, we may provide Confidential Information to
you concerning our business, financial condition, operations, assets, and
liabilities….

You will use the Confidential Information solely for the purpose of evaluating
and negotiating the terms of a Transaction.
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Typical Provisions in 
Confidentiality Agreements

• A disclaimer of any obligation to negotiate or complete a transaction

• An obligation to return or destroy the information that has been provided 

• A provision entitling the disclosing party to obtain an injunction to prevent 
unauthorized disclosures by the receiving party

• A provision specifying the term of the agreement (or of specific provisions in the 
agreement)

• Typical “boilerplate” provisions:

• entire agreement clause

• assignment clause restricting the parties’ ability to assign their rights under the 
agreement

• choice of law, jurisdiction and venue

• notice provisions

• amendments and waiver clauses
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Other Provisions in 
Confidentiality Agreements

Depending on the context, a confidentiality agreement may also include:

• a disclaimer of any representations or warranties as to the accuracy or 
completeness of the information that is being provided

• an acknowledgement regarding the receiving party’s obligations under the 
securities laws with respect to the confidential information being provided

• limitations on the solicitation of employees

• “anti-clubbing” provisions

• “anti-lock up” provisions

• “standstill” provisions
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Use Restrictions as Backdoor 
Standstills

• If the receiving party intends to preserve the ability to make a hostile takeover bid against 
a public company target and is able to negotiate a confidentiality agreement without a 
standstill provision, it still needs to ensure that the other provisions in the confidentiality 
agreement (such as the use and disclosure provisions) do not effectively create a 
“backdoor” standstill

• Defining the “Transaction” as “a possible negotiated transaction” or as “a possible 
transaction between the parties” may be interpreted by a court to mean that the receiving 
party is only allowed to use the disclosing party’s confidential information for a “friendly” 
transaction (See Martin Marietta Materials, Inc. v. Vulcan Materials Co. 68 A.3d 1208 (Del. 
2012)) 

• Courts (including the Delaware Supreme Court in Vulcan) have been skeptical of claims 
that a hostile bidder can unilaterally create a legal requirement to compel disclosure of 
confidential information (e.g., past discussions and negotiations between the parties) by 
mounting a hostile bid for a public company

• Should the receiving party be concerned about a backdoor standstill in a confidentiality 
agreement preventing it from going hostile in a future deal involving a different target 
company? 
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The Depomed Decision

• Janssen Pharmaceuticals ran an auction process for the sale of NUCYNTA, a pain drug owned by 
Janssen

• Two bidders, Horizon Pharma and Depomed, each signed confidentiality agreements with 
Janssen which provided that bidders could only use confidential information for the purpose of 
investigating a potential acquisition of NUCYNTA from Janssen

• Depomed won the auction and acquired NUCYNTA, and Janssen assigned to Depomed all of
Janssen’s rights under its confidentiality agreement Horizon

• Less than two months after Depomed completed its acquisition of NUCYNTA, Horizon launched a 
hostile bid to acquire Depomed

• Depomed filed a lawsuit against Horizon seeking to enjoin Horizon’s takeover attempt, which 
Depomed alleged was based in part on Horizon’s use of confidential information regarding 
NUCYNTA in violation of the confidentiality agreement between Horizon and Janssen

• In Depomed, Inc. v. Horizon Pharma PLC, Nos. 1-15-CV-283834, 1-15-CV-283835 (Cal. Sup. Ct. 
Nov. 19, 2015), the court agreed with Depomed and granted a preliminary injunction blocking 
Horizon’s hostile bid

• Less than an hour after the ruling was issued, Horizon withdrew its bid to acquire Depomed
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Lessons from the Depomed Decision

Use restrictions are 
powerful tools that may 
thwart hostile takeover 

attempts against the 
disclosing party or any 
other person who the 

disclosing party assigns 
its rights to

Consider prohibiting the 
disclosing party from 

assigning its
rights under the 
confidentiality 

agreement without
the receiving 

party’s consent

Consider proposing 
language that expands 
the scope of permitted 
uses of the disclosing 
party’s confidential 

information (e.g., “for 
the purpose of 

considering, pursuing 
and/or facilitating a 
possible transaction 
involving the target 
company, any of its 
assets or any of its 

stockholders”)  
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Use Restrictions as Backdoor 
Non-Competes

• The use restriction contained in a typical confidentiality agreement implicitly 
prohibits the receiving party from using the disclosing party’s confidential 
information for any competitive purpose

• From the disclosing party’s perspective, this prohibition is essential to protecting its 
business and competitive position and it evidences the parties’ intention to comply 
with applicable antitrust laws

• Even if the receiving party returns or destroys all confidential information in 
compliance with the confidentiality agreement, the receiving party’s employees who 
reviewed confidential information may not be able to purge that information from 
their memory and it may be difficult or impossible to prove that they did not use that 
information in some fashion in the course of the receiving party’s subsequent 
business operations

• If a transaction does not occur, should the receiving party be concerned that the 
disclosing party could wield the use restriction as a weapon to snuff out legitimate 
competition from the receiving party?
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The Anspach Decision

• Retiree, Inc., a retirement planning firm, and Dana Anspach, a financial planner, entered into
discussions regarding the potential combination of Anspach’s practice with Retiree’s business, 
which was based on a proprietary financial model that took Retiree three years to develop

• Anspach entered into a confidentiality agreement prohibiting her from using any of Retiree’s 
confidential information except for purposes of evaluating the potential combination with 
Retiree

• During their discussions, Retiree showed Anspach certain portions of the proprietary financial 
model, but never gave her full access to it

• After Anspach decided not to pursue the deal with Retiree, she formed a new company and 
within 6 months started selling a spreadsheet with functionality that was similar to Retiree’s 
proprietary financial model

• Retiree filed a lawsuit alleging Anspach breached the confidentiality agreement by using Retiree’s 
confidential information for her spreadsheet

• Despite the fact that many aspects of Retiree’s methodology were already in the public sphere 
and Anspach’s spreadsheets lacked the specific formulas contained in Retiree’s financial model, in 
Retiree, Inc. v. Anspach, No. 15-3101 (10th Cir. 2016), the Tenth Circuit found that Anspach 
“appropriated the processes and methodology that underlay” Retiree’s financial model and 
affirmed a permanent injunction issued by the district court 
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Lessons from the Anspach Decision

Would Anspach have been decided differently if Dana Anspach 
included a residuals clause in her confidentiality agreement with 
Retiree?

This agreement will not be deemed breached by you in the event Residual
Knowledge is used by your employees, subject to any valid patents, copyrights,
or other intellectual property rights of the Company.

“Residual Knowledge” means ideas, concepts, know-how, or techniques that are
retained in the unaided memories of your employees who have had access to
Confidential Information. An employee’s memory will be considered unaided if
the employee has not intentionally memorized Confidential Information for the
purpose of retaining and subsequently using or disclosing it.

Sample Residuals Clause
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Letter of Intent



A Letter of Intent – What Is It?

• Generally a brief document indicating the parties’ intentions 
or criteria for proceeding with the negotiation of a definitive 
agreement

• Contains the basic terms of the proposed deal

• Typically a nonbinding document (although often containing 
binding provisions)

• Also referred to as a “term sheet,” a “memorandum of 
understanding” and even the seemingly oxymoronic 
“preliminary agreement”

• Can take many forms:
• Formal letter
• Bullet point term sheet
• Even PowerPoint illustration
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Is a Letter of Intent Required?

• A letter of intent is not necessary and not always desirable.

• A number of factors may influence the need (or not) of 
utilizing a letter of intent:
• Size and/or complexity of proposed transaction

• Sophistication of the parties and their counsel

• Available resources

• Timing of transaction

• The competitive nature of the process

• Desire for exclusivity

• Regulatory approvals

• Buyer/seller motivation

• Amount of perceived leverage
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Advantages of Using Letters of Intent

• Key Advantages:
• Isolates/memorializes key deal points or identifies deal breakers

• Provides a “deal map” and timeline

• Governs the parties’ relationship up to the signing of definitive 
documents

• Provides a vehicle for binding obligations (e.g., exclusivity, expense 
allocation, confidentiality)

• Can be used with regulators (e.g., HSR filing), financing sources, 
insurers and other constituencies

• Demonstrates the seriousness of the parties and creates “moral 
commitment”
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Disadvantages of Using Letters of Intent

• Key Disadvantages:
• Nonbinding nature of letters of intent does not always justify the 

expenditure of time and money

• Potentially triggers public disclosure obligation

• Certain provisions can lead to loss of leverage
• e.g., for seller, exclusivity provision

• e.g., for buyer, too much detail on deal terms

• e.g., is an omitted item a concession or a deferred topic?

• May inadvertently create a binding agreement as to certain deal 
points along with potential liability and/or may create a duty to 
negotiate in good faith

38



Typical Provisions of Letter of Intent

• Form of Transaction
• Stock Purchase
• Asset Purchase
• Merger or Reorganization

• Identify appropriate parties to transaction

• Price
• Amount or transaction multiple
• Form of consideration/timing of payments (cash, stock, earnout, 

promissory notes, etc.)
• Source of funds
• Treatment of debt, cash
• Escrow or holdback
• Purchase price adjustments
• Special tax elections
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Typical Provisions of Letter of Intent

• Other Material Terms
• Extent of representations and warranties
• Indemnification obligations
• Representation and warranties insurance?
• Non-compete obligations
• Key employment issues

• Conditions to Transaction
• Completion of buyer’s due diligence
• Receipt of necessary financing
• Execution of definitive agreements
• No material change in seller’s business or results
• Receipt of third party/governmental consents

• Milestones/Benchmarks
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Typical Provisions of Letter of Intent

• Transition issues

• Other Obligations
• Buyer’s right to investigate and have access to business

• Exclusive Dealing/“No-Shop” Clause (see Exclusivity Agreements
discussion)

• Confidentiality obligations (unless separate confidentiality agreement 
was signed)

• Ordinary course conduct of business
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Typical Provisions of Letter of Intent

• Contractual “boilerplate”
• Choice of law

• Venue selection

• Merger clause

• Responsibility for expenses

• Termination provisions/survival provisions

• Signature
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Letters of Intent:  Buyer’s Perspective

• Exclusivity – eliminate other bidders
• No-shop provisions

• Notice and copies of other approaches

• Expense reimbursement/break-up fee?

• Access to Information
• Books and records

• Real estate

• Customers

• Employees

• Operating covenants
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Letters of Intent:  Seller’s Perspective

• Seller’s leverage may be highest at this point in a transaction

• Preservation of confidentiality (if not previously addressed)

• No-hire/non-solicitation of employees

• Limited access to information/personnel

• Reverse diligence of buyer

• Other specific terms/transaction details
• Particularly price and indemnification
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Legal Principles

• The primary legal issue regarding letters of intent 
concerns whether the letter is binding or nonbinding

• Letter of intent should be clear on whether or not
parties intend document to be binding

• Parties’ intent is generally upheld if properly stated

• Often the parties want certain provisions to be binding 
and others to be nonbinding

• Of course the question only becomes germane when 
something goes wrong
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Legal Principles
• The “real” intention of the parties is a primary factor

• It is not an “all or nothing” proposition – some parts can be 
held to be binding, yet other parts not

• Is there a duty to negotiate in good faith?

• Is there a claim for promissory estoppel?

• Is there a claim for fraud?

• Surrounding conduct – before and after the letter’s 
execution – can be crucial

• Make sure your letter reflects reality and your conduct 
remains consistent
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Factors Courts Apply

Teachers Insurance & Annuity Association of America v. Tribune 

Co., 670 F. Supp. 491 (S.D.N.Y. 1987)

• Court held that a preliminary agreement setting forth economic 
terms of a proposed loan was binding upon acceptance of the 
other party, despite the fact there were open terms 

• The Court performed a detailed analysis of the rationale for its 
holding – a set of factors that are still most relevant today for 
determining intent:

• The express wording contained in the document

• The context of the negotiations between the parties

• The existence/extent of open terms

• The conduct of any partial performance

• Whether the customary form for such transactions necessitates a final 
writing
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Letters of Intent:
Drafting Considerations

• If no binding intent is contemplated, use words that 
clearly indicate nonbinding intent:  “would,” “possible,” 
“proposed”

• Use binding words only if you mean them:  “shall/will,” 
“must,” “covenant,” “agree”

• Be consistent – use only binding words in the binding 
parts and nonbinding words in the other parts

• Specify and limit any potential remedy for breach
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Letters of Intent:
Drafting Considerations, cont.
• Use explicit disclaimers of nonbinding provisions

• Disclaimers should include the following:
• Document is nonbinding in every respect and is for discussion 

purposes only.
• There is no agreement relating to the subject matter, whether 

written or oral, and there is no agreement to agree.
• The parties will not be bound in any respect unless and until a 

written definitive agreement is signed and executed.
• No past or future action, course of conduct or failure to act relating 

to a possible transaction, or relating to the negotiation of the 
terms of any possible transaction or definitive agreement, will give 
rise to or serve as the basis for any obligation on the part of any 
party.

• Disclaimer should expressly carve out binding provisions
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Duty to Negotiate in Good Faith

• Some letters of intent include language expressly requiring 
the parties to negotiate in good faith towards a definitive 
agreement

• Alternative claim that is typically separate from breach of 
contract

• Some courts, including Delaware, have found a separate duty 
(does not exist in all jurisdictions)

• Duty does not ensure a deal will be done; rather, it implies 
directional negotiations to at least try (i.e., no abandonment)

• What is the proper measure of damages – reliance damages 
only?
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What if it goes wrong?

• Possible measure of recoverable damages:
• Expectation damages
• Reliance damages

• To be recoverable, damages must be:
• Capable of calculation within a reasonable degree of certainty
• Reasonably foreseeable as a result of a breach at the time the parties 

enter into an agreement

• What courts have done:
• Courts have generally held that expectation damages (i.e., lost profits 

or consequential damages) are not available for the breach of a 
binding provision, such as exclusivity or non-solicitation, contained in 
a nonbinding preliminary agreement, such as a letter of intent or 
term sheet

• Only a handful of jurisdictions have addressed the issue (see 
Delaware SIGA case)
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Exclusivity Agreement



Exclusivity Agreements – What Are 
They?

• An agreement between the parties whereby seller agrees 
not to negotiate with anyone other than the other party (the 
prospective buyer) for a specified time period.  Sometimes 
they are referred to as “lock-up” or “no-shop” agreements 
(keeping in mind the difference between a preliminary 
agreement no-shop and that found in a definitive purchase 
agreement).

• Typically, this preliminary document is a short, stand-alone 
agreement or sometimes, the exclusivity provision are 
contained in an LOI or a confidentiality agreement.
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Exclusivity Agreements – When Are 
They Used?

• Primarily utilized in privately negotiated acquisitions

• Also can be used in auction situations

• Less common in public deals (at least as a preliminary 
agreement)
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Advantages of Exclusivity Agreements

• Exclusivity Agreements are rarely more beneficial to the 
seller than the buyer

• Benefits to the buyer:
• Justifies time and expense – Buyer will spend significant resources in 

negotiation of definitive agreement

• Eliminates competition – Allows buyer to conduct due diligence and 
negotiations without immediate pressure of competing buyers.  Also, 
prevents buyer’s offer from being shopped

• Shift in leverage – Typically, seller will lose some leverage (but that 
depends on what was outlined as conditions to grant the exclusivity)

• Financing or other conditions – Allows buyer to arrange for financing 
(if needed) or clear other potential conditions

• Gives comfort to buyer to share its sensitive information (along with 
Confidentiality Agreement)
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Content of Exclusivity Agreements

Exclusivity Agreements typically contain the following:

• Agreement to negotiate clause – a typical mutual covenant 
to continue the negotiation of the proposed transaction.  
While this covenant typically is somewhat “soft” and a 
breach does not occur simply because the parties failed to 
reach a deal, the specific language of the clause is crucial.  
Also, simply waiting out the exclusivity period without 
meaningful negotiations could be considered a breach 
(Global Asset Capital LLC v. Rubicon US REIT, Inc., No. 5071-
VCL (Del. Ch., Nov. 16, 2009).
• The parties should also pay particular attention to the survival of this 

covenant.

56



Content of Exclusivity Agreements 
(cont.)
• The “No-Shop” - The key operative covenant in an 

exclusivity agreement:
• Requires the seller to terminate all other current negotiations

• Prohibits the seller from “shopping” the target to other potential 
buyers

• Prohibits the seller from engaging in discussions with others making 
unsolicited offers

• May obligate the seller to provide notice to buyer of unsolicited 
offers

• Who should be bound?
• Seller

• Its officers, directors, representatives?

• Its affiliates?
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Content of Exclusivity Agreements 
(cont.)

• Defining the “Transaction” (and any “Alternative 
Transaction”)
• Seller will typically want a narrowly crafted definition while buyer will wish a 

broad one

• What sorts of “Alternative Transactions” should be prohibited?

• Duration
• Always a finite time—a few days to several months (will depend on various 

factors including, complexity of transaction, quantum of diligence, 
competition from other buyers, etc.)

• Sellers – Shorter time period / Buyer – Longer time period

• Application of Fiduciary Duties and possible “Fiduciary Out”

• Other termination events:
• End date

• Buyer discretionary termination

• Seller termination upon material change in deal terms
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Content of Exclusivity Agreements 
(cont.)
• Extensions

• Typically extensions occur by amendment

• Sometimes, one or two automatic extensions depending on 
circumstance

• Consideration
• Typically consideration is the time and expense to be incurred by the 

Buyer

• Use of Exclusivity Fee
• Rare

• Typically non-refundable (subject to termination reason)

• Credited to purchase price if transaction closes

• Others (operating covenants, scheduled meetings/milestones)

• Typical “boilerplate” provisions
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Exclusivity Agreements:  Damages 
Upon Breach

• Specific Performance
• Unilateral or Mutual Enforcement

• Practical Matter of Enforcement

• Deterrence Value

• Monetary Damages
• Reliance Damages vs. Expectation Damages

• Fee Reimbursement

• Break Fee
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