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Supreme Court made 
clear that Plaintiffs must 
offer more than just 
what they contend in 
their pleading to support 
class certification; a 
“rigorous analysis” is 
required and will involve 
some consideration of 
the merits.  

Plaintiffs’ Burden of Proof on Class Certification:
Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011) 
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Supreme Court articulated there 
are limits to analyzing the merits 
at the class certification stage –
Plaintiffs must make some 
showing beyond their pleading, 
but they need not prove they will 
be victorious on the merits.

Plaintiffs’ Burden of Proof on Class Certification:
Amgen Inc. v. Connecticut Retirement, 569 U.S. 455 (2013)
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Plaintiffs’ Burden of Proof on Class Certification: 
Comcast Corp. v. Behrend, 569 U.S. 27 (2013)

This 2013 Supreme Court decision 
established that the “rigorous analysis” at 
the class certification stage extends to Rule 
23(b) (and is not limited to just Rule 23(a)), 
and highlighted that Rule 23(b)(3)’s 
predominance criterion is the most 
demanding for a class seeking damages.

8



• The proposed class must be clearly-defined and precise.

• The identification of class members must be made by objective criteria.

• The parameters of the defined class must be definite so an administrator can determine
who is a member of class.

• There should be no ambiguity as to who is a class member.

• The proposed class must not be overly broad.

• Should not include individuals with no alleged injury or right to damages.

Implicit Requirements:
An Adequate Class Definition and An Ascertainable Class 
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Numerosity

Federal Rule of Civil Procedure Rule 23(a):
Four Prerequisites to Class Certification

Commonality

Typicality

Plaintiffs must establish the implicit requirements of an adequate class definition 
and an ascertainable class, as well as all of the prerequisites of Rule 23(a): 

Adequacy
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• Numerosity:

• Plaintiffs must demonstrate evidence of a numerical estimate of proposed class members.

• Cannot be a speculative number.

• Commonality:

• Plaintiffs must show more than merely a pleading with common questions – the class action
device must generate common answers.

• Typicality:

• Plaintiffs must show that the claims and defenses of the proposed class representatives are typical
of that of the rest of the class members.

• Adequacy:

• Proposed class representatives must be able to fairly and adequately protect the interests of the
class, must have enough knowledge and understanding to serve in that role, and any conflicts
must be assessed. Counsel must also be found to be adequate, as guided by Rule 23(g).

Rule 23(a) Threshold Requirements:
A Breakdown
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Federal Rule of Civil Procedure Rule 23(b):
Plaintiff Must Establish At Least One Subpart

Prosecuting actions separately 
creates risk of inconsistent rulings 
or dispositive adjudications as to 

absent class members

Applies when class members 
seek declaratory or injunctive 
relief and requires common 

course of conduct

Applies when class members 
seek claims for damages and 
requires predominance and 

superiority
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• Predominance requires that questions common to all of the class members 
predominate individualized ones.

• For superiority, Plaintiffs must establish that a class action is the superior 
method to fairly and efficiently adjudicating the litigation, as opposed to 
individual actions.  

Federal Rule of Civil Procedure 23(b)(3)’s Predominance and Superiority 
Requirements
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Federal Rule of Civil Procedure Rule 23(g): 
Guides Inquiry Into Adequacy of Class Counsel



FRCP 23(a)

(a) Prerequisites. One or more members of a class may sue or be sued as representative parties 
on behalf of all members only if:

(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the 
class; and

(4) the representative parties will fairly and adequately protect the interests of the class. 

Courts have stated that 23(a)(4) applies to both representatives and class counsel.
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23(a)(4) Interpretation

Amchem Products, Inc. v. Windsor, 521 U.S. 591, 625–26 (1997) (“The adequacy inquiry under
Rule 23(a)(4) serves to uncover conflicts of interest between named parties and the class they
seek to represent. [ ] A class representative must be part of the class and possess the same
interest and suffer the same injury as the class members.”) (internal citations omitted).

Stalley v. ADS All. Data Sys., Inc., 296 F.R.D. 670, 682 (M.D. Fla. 2013) (“This prerequisite
requires that the class representatives have common interests with the nonrepresentative class
members and requires that the representatives demonstrate that they will vigorously prosecute the
interests of the class through qualified counsel.”)

Spann v. AOL Time Warner, Inc., 219 F.R.D. 307, 320 (S.D.N.Y. 2003) (“The adequacy criteria
tend to merge with the commonality and typicality requirements, although courts chiefly inquire
whether the named plaintiffs' interests are antagonistic to those of the class, and whether class
counsel are competent.”)
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• Member of the Class

• Conflicts of Interest

• Credibility

• Relationship with Class Counsel

• Knowledge of the Case

• Qualifications of Class Counsel

• “Kitchen Sink”

Defendants’ Challenges to Adequacy
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• Two General Scenarios:
– Person contacts Class Counsel
– Search for a Class Representative

• 6 Newberg on Class Actions § 19:4 (5th ed.) (“[T]here is nothing unethical about solicitation in
class action cases per se; only when that solicitation violates ethical rules may it preclude a
finding of adequacy.”)

• Bodner v. Oreck Direct, LLC, 2007 WL 1223777, *2 (N.D. Cal. 2007) (inadequate when counsel
had solicited the class representative by placing an ad in the newspaper, the class
representative had no role in the litigation, and only met class counsel in person the day before
his deposition.)

• Ogden v. AmeriCredit Corp., 225 F.R.D. 529, 535 (N.D. Tex. 2005) (finding that putative
representative's lack of involvement in and knowledge of the case, coupled with fact that she had
been solicited by her attorneys, “weighed against a finding of adequacy,” and holding that she
was not adequate in light of these and other facts indicating her lack of enthusiasm.)

• Ramos v. Banner Health, 325 F.R.D. 382, 394 & n.6 (D. Colo. 2018) (class representatives were
identified because they responded to class counsel’s advertisement and noting that such a fact
“is, by itself, neither unusual nor dispositive.” The “more important” factor being that the named
Plaintiffs have invested time and effort in this litigation.)

Finding a Class Representative
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Finding a Class Representative

• District of Columbia Bar Ass'n Eth. Op. 302 ((Nov. 21, 2000) (Soliciting Plaintiffs for Class Action Lawsuits or Obtaining Legal Work
Through Internet-based Web Pages) (permissible for lawyers to use Internet-based web pages to seek plaintiffs for class action
lawsuits as long as communications comply with the Bar's general rules governing communication about a lawyer's services, such
as a ban on “false or misleading” communications) (available at https://www.dcbar.org/bar-resources/legal-
ethics/opinions/opinion302.cfm).

• Massachusetts Bar Ass'n Eth. Op. 93-5 (Mar. 23, 1993) (lawyer in class action permitted to contact prospective plaintiffs under
applicable class action law) (available at http://www.massbar.org/publications/ethics-opinions/1990-1999/1993/opinion-no-93-5).

• North Carolina State Bar 2004 Formal Eth. Op. 5 (Jan. 21, 2005) (Solicitation of Claimants in a Class Action) (lawyer may send
solicitation to prospective class members on wide array of topics prior to class certification, but letter must contain the words “This is
an advertisement for legal services.”) (available at https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2004-formal-ethics-
opinion-5/).
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Finding a Class Representative
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• Initial Contact/Call with Potential Representatives:

– Explanation of a class action lawsuit.

– Role of the Class Representative – fiduciary to the class.

– Participation in the Litigation – written discovery; depositions; trial.

– Litigation hold letters

– Conflicts of interest?

– Social Media

– Unique facts or defenses?

• County of Santa Clara v. Astra USA, Inc., 257 F.R.D. 207, 214 (N.D. Cal. 2009) (A 
named plaintiff's motion for class certification should be denied where there is a real 
danger that the representative will be preoccupied with defenses unique to it, to the 
detriment of the class.”)

– “What’s in it for me?” 

• Johnson v. NPAS Solutions, LLC, 975 F.3d 1244 (11th Cir. 2020) 

– Is the person a class member?  

• Nerland v. Caribou Coffee Co., Inc., 564 F.Supp.2d 1010. (D. Minn. 2007) (Manager 
who stopped working as store manager for employer six months before beginning of 
class period did not meet requirements to serve as representative of class of store 
managers in overtime compensation suit).

Vetting the Class Representative
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Vetting the Class Representative

• Consider the use of a questionnaire.

• Work well for larger cases.

• Efficient way to review and vet their information.

• Can ask the “awkward” questions (criminal past, bankruptcy, etc.).

• Engagement Agreement Considerations

– Describe their role and responsibilities.

– Serves as a fiduciary to the Class.

– Must approve any settlement (counsel does not have “unfettered discretion”). 

– How fees and costs will be handled.

– No special incentives or separate settlements for the Class Representative. 

22



Communications with the Representative 
During Litigation

• Regular communications re: status of the case.

• Review and approval of the Complaint(s).

• Reiterate the theory of the case (i.e. “as you 
know we are suing [defendant] regarding [the 
defective product];” “seeking amount you 
overpaid at purchase”).  

• Inform them of any settlement discussions.
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Defendants’ Challenges to Adequacy

• Representative’s Knowledge of the Case:

• In re NYSE Specialists Sec. Litig., 260 F.R.D. 55, 74 (S.D.N.Y. 2009) (“named plaintiffs are not expected to possess expert 
knowledge of the details of the case and must be expected to rely on expert counsel. Only where the class representatives 
have so little knowledge of and involvement in the class action that they would be unable or unwilling to protect the interests of 
the class against the possibly competing interests of the attorney may a court deny class representative status.”)

• Maywalt v. Parker & Parsley Petroleum Co., 67 F.3d 1072, 1077–78 (2d Cir.1995) (class representative status may properly 
be denied where the class representatives have so little knowledge of and involvement in the class action that they would be 
unable or unwilling to protect the interests of the class against the possibly competing interests of the attorneys.) 

• Representative’s Credibility: 

• Friedman-Katz v. Lindt & Sprungli (USA), Inc., 270 F.R.D. 150 (S.D.N.Y.2010) (finding plaintiff inadequate where she lacked 
honesty, repeatedly gave false testimony under oath, failed to disclose at least seven prior or pending lawsuits, and 
misrepresented her relationship with class counsel.)
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Defendants’ Challenges to Adequacy

• Criminal Record:

• Scuderi v. Mammoth Energy Services, Inc., 2019 WL 4397340, at *5 (W.D. Okla. Sept. 13, 2019) (“[I]t is well established that a 
criminal history alone does not defeat an individual's adequacy as a class representative.”)

• Porath v. Logitech, Inc., 2019 WL 6134936, at *5 (N.D. Cal. Nov. 18, 2019) (Court sua sponte finding that plaintiff was not 
adequate and unfit to properly exercise his fiduciary duties to absent class members because of fifteen-year history of crime 
including an admitted four-year period of drug-abuse. Convictions included burglary, theft, vandalism, willful cruelty to a child, 
and assault with a deadly weapon).

• Relationship to Class Counsel: 

• London v. Wal-Mart Stores, Inc., 340 F.3d 1246, 1255 (11th Cir. 2003) (“[D]istrict court abused its discretion by ignoring 
London and [Class Counsel’s] significant personal and financial ties. The long-standing personal friendship of London and 
[Class Counsel] casts doubt on London's ability to place the interests of the class above that of class counsel.

• Foley v. Student Assistance Corp., 2020 WL 5791287, at *4 (E.D. Wis. Mar. 5, 2020) (“[C]ertain relationships between a class 
representative and class counsel, such as a familial or business relationship, can be cause for concern because such 
representatives may be more interested in ensuring counsel’s fee than in protecting the class’s interests.”)
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Defendants’ Challenges to Adequacy

• “Kitchen Sink”

• Woznicki v. Raydon Corp. et al, No. 18-cv-2090 (M.D. Fla. 2018) – Defendants challenged 
adequacy on grounds that Plaintiff was “unduly antagonistic” to Defendants and was 
“motivated by spite and personal animus.” Judge denied Defendants’ adequacy challenge. 
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Discovery

• Should be discussed at the outset of the litigation – preserve documents, emails, etc. 

• Collect the documents early in the action – prior to defendants’ request.

• Interrogatories – should be in representative’s own words. 

– Explain the meaning of any legal/technical terms in the responses.

• Deposition:

• Able to explain a class action lawsuit.

• Able to explain the role/responsibilities of a class representative. 

• Able to explain theory of case/damages.

• Able to identify the defendant

• Status of case. 
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FRCP 23(g)
Class Counsel.

(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must appoint class 
counsel. In appointing class counsel, the court:

(A) must consider:

(i) the work counsel has done in identifying or investigating potential claims in the action;

(ii) counsel's experience in handling class actions, other complex litigation, and the types of claims asserted in 
the action;

(iii) counsel's knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the class;

(B) may consider any other matter pertinent to counsel's ability to fairly and adequately represent the interests of 
the class;

(C) may order potential class counsel to provide information on any subject pertinent to the appointment and to 
propose terms for attorney's fees and nontaxable costs;

(D) may include in the appointing order provisions about the award of attorney's fees or nontaxable costs under 
Rule 23(h); and

(E) may make further orders in connection with the appointment.

(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class counsel, the court may 
appoint that applicant only if the applicant is adequate under Rule 23(g)(1) and (4). If more than one adequate 
applicant seeks appointment, the court must appoint the applicant best able to represent the interests of the class.

(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class before determining 
whether to certify the action as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the interests of the class.
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FRCP 23(g) Considerations

• Motion for Class Certification:

• Description of litigation – i.e. successful defense of motion to dismiss.

• Description of discovery – review of documents, number of depositions, motions to compel.

• Include law firm resumes – describing class action experience or experience with particular laws/claims. 

• Lack of experience with class actions or lack of resources – consider co-counsel arrangement with experienced class action firms. 

• Defendants’ challenges to Class Counsel appointment: 

• Hernandez v. Wells Fargo Bank, N.A., 2020 WL 469893, at *5 (N.D. Cal. Jan. 29, 2020) (“Defendant, questions counsel's 
ability to prosecute the action vigorously and points to a number of shortfalls in their motion and trial plan . . . . The Court also 
notes a number of procedural snafus by plaintiffs’ counsel as well a lack of clarity in their original class certification briefing 
and submitted exhibits. Plaintiffs’ counsel have, nonetheless, acted diligently here and although have made a number of 
missteps, are adequate.”)

• Litigation Funding –

• Kaplan v. S.A.C. Capital Advisors, L.P., 2015 WL 5730101, at *5 (S.D.N.Y. Sept. 10, 2015) (“The plaintiffs’ admission that 
they have entered into a litigation funding agreement does not, of itself, constitute a basis for questioning counsel’s ability to 
fund the litigation adequately.”)
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Takeaways 

• Issues under 23(a)(4) are easily preventable.  

• Keep in mind requirements of 23(a) when searching for and vetting class representatives. 

• Check the law of district/circuit where case is being filed.

• Be upfront with class representatives regarding roles, responsibilities, time commitment.

• Engagement agreement should be clear on what is expected of them.

• Regular communications.

• Inform them of the settlement discussions.  
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I. Adequacy Issues for Consideration

II. Inadequacy of Class Representatives – Representative Exemplars

III. Inadequacy of Class Representatives and Class Counsel – Representative 
Exemplars

IV. Inadequacy of Class Counsel – Representative Exemplars

V. Takeaways for Defense Practitioners

Outline of Presentation
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Adequacy Issues for 
Consideration



• Have serious issues been raised regarding the proposed class representative’s credibility,
integrity, and/or honesty?

• Evidence in the record raising credibility questions?

• Have serious questions been raised regarding the proposed class representative’s knowledge of
and involvement with the case?

• Lawyer-driven litigation?

• Does the proposed class representative have a conflict of interest with the rest of the proposed
class?

• Is there a fact, position taken, decision made, substantive difference in interest or injury, or other issue or matter
that would undermine his or her ability to fully pursue the entire proposed class’s claims and interests?

• Have true questions been raised regarding the proposed class representative’s standing to
sue?

Issues Considered by Courts in Determining if Class 
Representative is Adequate or Not
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• The potential for a conflict of interest tends to be a large focal point in assessing adequacy
of the proposed class representative. Potential areas for a conflict include:

• Is the proposed class representative in a materially different position vis-à-vis the
rest of the proposed class?

• Does the proposed class representative have different claims or are there unique
defenses as to his or her claims?

• Does the proposed class representative have a different purported injury?

• Has the proposed class representative made a decision, such as waived certain
claims, that could potentially affect other proposed class members’ interests?

• Are there facts in the case that could suggest that there would be less or no incentive
for the proposed class representative to vigorously prosecute certain issues or claims
on behalf of absent class members?

Issues Considered by Courts in Determining if Class 
Representative is Adequate or Not: The Conflicts 

Question
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Where adequacy of a class representative has been questioned, the adequacy of the 
class counsel takes on added significance.  

In many ways the two adequacy questions are inextricably intertwined.

• Have serious issues been raised regarding proposed class counsel’s experience, qualifications,
understanding of the law, regard for orders or rules, and/or conduct in the litigation?

• Have serious issues been raised regarding the proposed class counsel’s ability to fairly,
vigorously, and competently prosecute the case on behalf of the proposed class?

• Evidence in the record suggesting cannot satisfy fiduciary responsibility to the proposed class?

• Evidence in the record suggesting ethics violations?

• Evidence in the record suggesting loyalty issues?

• Have serious questions been raised regarding where the proposed class counsel’s loyalty sits?

Issues Considered by Courts in Determining if Class 
Counsel is Adequate or Not
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Inadequacy of Class 
Representatives –

Representative Exemplars



• Plaintiffs were transgender women 
detained by and in the custody of 
Immigration and Customs Enforcement; 
Plaintiffs sued the Secretary of Homeland 
Security and the U.S. Attorney General 
based on their roles in overseeing the 
nation’s civil immigration detention 
centers.

• Plaintiffs asserted their continued 
detention during the COVID-19 pandemic 
violates the Due Process Clause and the 
Administrative Procedure Act and sought 
immediate release.

39

C.G.B. v. Wolf, Case No. 20-cv-1072, 2020 U.S. Dist. LEXIS 
96482 (D. D.C. June 2, 2020): Case Background



40

C.G.B. v. Wolf: Specifics of Named Plaintiffs as 
Compared to Proposed Class 

• Ten named Plaintiffs were detained at 5 
detention centers in 4 different states 
and sought to represent all other 
transgender people in ICE detention 
across the country during the COVID-19 
pandemic, asserting that purported 
protective measure failures puts 
transgender detainees (like them) at an 
unacceptably high risk of harm from 
COVID-19.
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C.G.B. v. Wolf: Named Plaintiffs Could Not Adequately 
Represent the Unnamed Based on Their Differences 



• Named Plaintiff alleged that Pfizer, Inc. 
deceived her by charging more for 
“Maximum Strength” Robitussin cough 
syrup than for “Regular Strength” 
Robitussin, even though the former had 
a lower concentration of active 
ingredients than the latter and double 
the recommended adult dose.

• Plaintiff’s claims, on behalf of herself 
and a putative class, were an alleged 
violation of the Illinois Consumer Fraud 
and Deceptive Business Practices Act 
and Illinois unjust enrichment law.

Karmel Al Haj v. Pfizer, Inc., No. 17 C. 6730, 2020 U.S. 
Dist. LEXIS 51658 (N.D. Ill. Mar. 23, 2020): Case 

Background
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Karmel Al Haj v. Pfizer, Inc.: Unique Defense Available to 
Defendant as to Named Plaintiff Based on Named 

Plaintiff’s Deposition Testimony

43

• Named Plaintiff’s deposition testimony raised 
materiality and proximate cause questions as to 
her claim – but the same facts might not be true 
as to every unnamed Plaintiff.

• Court noted that “a jury quite easily could find 
that Pfizer’s alleged misrepresentation was not 
material to her and/or that there was no causal 
connection between that [alleged] 
misrepresentation and her purchase of the 
Maximum Strength product.”

• Court found unique defense enough to make her 
an inadequate class representative, particularly 
given the risk she will be unable to overcome 
this deposition testimony at trial.

• Court noted a unique defense need not be a 
“sure bet,” and the possibility of an arguable and 
substantial defense is enough. 



• Putative securities class action brought under 
Sections 11, 12(a)(2), and 15 of the Securities 
Act of 1933 following purchase or acquisition 
of common stock through Defendant Kosmos’ 
May 10, 2011 IPO.

• Named Plaintiff claimed the Registration 
Statement issued in connection with Kosmos’ 
IPO contained allegedly false and misleading 
statements about performance and expected 
production of an oil field off the shore of 
Ghana known as the “Jubilee Field.”

44

In re Kosmos Energy Ltd. Sec. Litig., 299 F.R.D. 133 (N.D. 
Tex. 2014): Case Background
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In re Kosmos Energy Ltd. Sec. Litig.: Lead Plaintiff’s 
Board Chair’s Declaration and Deposition Testimony

• Lead Plaintiff submitted a declaration 
the Court found to be insufficient.

• Testimony from the same individual’s 
deposition suggested no knowledge, 
including about the Registration 
Statement at issue.
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In re Kosmos Energy Ltd. Sec. Litig.: Court Found 
Appearance of Lawyer-Driven and Not Client-Driven 

Litigation
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In re Kosmos Energy Ltd. Sec. Litig.: Court Highlighted 
Lack of Presence and Involvement Needed to Satisfy 

Fiduciary Duty to Class



• Putative securities fraud class action brought on 
behalf of “all persons who purchased or 
acquired stock in IMAX Corporation” on 
NASDAQ between February 27, 2003 and July 
27, 2002.

• The Court previously appointed Snow Capital 
Investment Partners, L.P. (“Snow Capital”) as 
the lead plaintiff, and this motion was brought 
by Snow Capital to certify the proposed class, 
certify Snow Capital as Class Representative, 
and appoint Robbins Geller as class counsel.

In re IMAX Sec. Litig., 272 F.R.D. 138 (S.D.N.Y. 2010): Case 
Background
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In re IMAX Sec. Litig.: Court Highlighted Relationship 
Between Snow Capital and Additional Attorney

49

• Court flagged how class 
certification has been denied 
where a close relationship 
between the proposed class 
representative and class 
counsel raises the concern that 
a settlement may be permitted 
that is less favorable to the 
unnamed class members. 

• Court found that Snow 
Capital’s relationship with 
counsel Mr. Yates “raises 
substantial concerns about its 
ability to adequately represent 
absent class members.”



In re IMAX Sec. Litig.: Court Found Close Relationship to 
Amount to a Conflict 

50

• Court found that the “appearance 
of impropriety” amounted to a 
conflict.  Ultimately, the Court 
ended up appointing a different 
and new representative.

• Case highlights how prior 
associations between proposed 
class representative(s) and 
proposed class counsel may 
defeat a class certification motion.



• Three named Plaintiffs—all attorneys who 
received notice of parking violations from 
Noblesville, Indiana dating back at least 22 
years—filed this action alleging Defendants 
violated their state and federal rights to due 
process by enforcing a city ordinance that 
allowed police officers to issue parking tickets 
but did not provide a means for recipients to 
contest those tickets.

• One of the named Plaintiffs, William 
Webster, previously represented the three 
named Plaintiffs in this case and is thus 
“former” counsel. 

51

Webster v. City of Noblesville, Case No. 1:18-cv-01132, 
2020 U.S. Dist. LEXIS 24811 (S.D. Ind. Feb. 12, 2020): 

Case Background
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Webster v. City of Noblesville: Webster’s Former 
Counsel Status Suggests Conflict Because of “Incentive 

to Win a High Fee for Class Counsel”



53

Webster v. City of Noblesville: Other Two Lead Plaintiffs 
Found to be Inadequate, Too, Based on Longstanding 

Association with Webster

• Notwithstanding “scant evidence in the record 
that would illuminate Duepner and Dollard’s 
relationship to Webster” beyond having offices 
in the same Noblesville building at one point in 
time, the Court found them to be inadequate 
representatives, too, based on an appearance of 
impropriety.

• Court suggested the attorneys’ relationship gave 
the case “the appearance of manufactured 
litigation.”



• Named Plaintiffs asserted discrimination on the 
basis of gender by the County of Bernalillo in 
violation of Title VII, as amended by the Lilly 
Ledbetter Fair Pay Act, and the New Mexico 
Human Rights Act.

• Named Plaintiffs asserted the County had a 
pattern and practice of discriminating against 
female employees for compensation, selection 
for hire, and promotion.

• Three named Plaintiffs (Zuniga, Gallegos, and 
Miglio) were or had previously been managers or 
supervisors for the County, whether in the 
Budget Department or the Public Works 
Department.

54

Zuniga v. Bernalillo Cnty., 319 F.R.D. 640 (D. N.M. 2016): 
Case Background
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Zuniga v. Bernalillo Cnty: Proposed Class 
Representatives’ County Positions Create a Conflict

• Defendants highlighted in challenging 
adequacy that representative Plaintiffs 
Zuniga, Gallegos, and Miglio are 
“supervisors with employee selection and 
compensation discretion” and thus “are 
vested with the ability to make employee 
selection and compensation decisions 
that other managers have used to 
perpetrate gender discrimination against 
the Plaintiffs.”

• Court agreed that their very positions 
with the County create a conflict between 
the proposed class of County employees 
and themselves.



Inadequacy of Class 
Representatives and Class 
Counsel – Representative 

Exemplars



• Plaintiff Chana Friedman-Katz pursued this 
putative consumer class action brought 
under the Fair Credit Reporting Act.  

• She sought to certify a class on behalf of all 
individuals whom a certain Lindt Chocolate 
Store in West Nyack, NY provided a receipt 
that was printed after December 4, 2006 
and contained more than the last five digits 
of the individual’s credit card number or 
that was printed after  June 3, 2008 and 
displayed the expiration date of the person’s 
credit card.

Friedman-Katz v. Lindt & Sprungli (USA), Inc., 270 F.R.D. 
150 (S.D.N.Y. 2010): Case Background
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Friedman-Katz v. Lindt & Sprungli (USA), Inc.: Lead 
Plaintiff’s Deposition Testimony and Verified Interrogatory 

Responses 
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• Admitted at her deposition that 
her current counsel previously 
represented or was actively 
representing her in several 
other lawsuits not disclosed in 
interrogatories (in reality, 
there were 12 such lawsuits in 
15 years).

• Admitted at her deposition she 
failed to disclose another 
lawsuit (in reality, there were 
four such lawsuits).

• Admitted at her deposition she 
was not previously truthful 
about other instances in which 
she received a relevant credit 
card receipt.

Swore to truthfulness of interrogatory 
responses by signing them and again swore 
under oath in testifying at her deposition, but 
when faced with contradictory evidence at her 
deposition, changed her  testimony and, as 
described by the Court, “came at least 
partially clean.”



59

Friedman-Katz v. Lindt & Sprungli (USA), Inc.: False 
Representations Amounted to Credibility Issue 



Friedman-Katz v. Lindt & Sprungli (USA), Inc.: Court 
Deemed Counsel Inadequate, Too
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The Court stood on this 
finding even after 
Plaintiffs’ counsel filed a 
subsequent motion to 
clarify the record after 
the class certification 
motion was denied.



• Named Plaintiffs alleged that prior to an 
explosion on the KS Endeavor drilling rig on 
January 16, 2012, a series of purported “pump 
failures” led to the build-up of pressure; this 
was reported to Defendant but Defendant 
instructed to continue drilling. 

• Six named Plaintiffs claimed to represent 
65,000 people throughout eight local 
government areas of Bayelsa State, Nigeria for 
damages based on this event. 

Gbarabe v. Chevron Corp., No. 14-cv-00173-SI, 2017 U.S. 
Dist. LEXIS. 35810 (N.D. Cal. Mar. 13, 2017): Case 

Background
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Gbarabe v. Chevron Corp.: Testimony and Verified 
Discovery Responses Raised Credibility Concern as to 

Lead Plaintiff
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• Gbarabe allegedly 
provided evasive and 
contradictory 
deposition testimony 
and discovery 
responses as to the 
following topics: 
fishing cooperative, 
power of attorney, 
where he and his 
family lived, the 
allegations in the 
complaint, and his 
pre-incident fishing 
income.



Gbarabe v. Chevron Corp.: Inadequacy of Class Counsel 
Also Found Based on Litigation Manner and Conduct

63

• Court found not only proposed class representative to be 
inadequate but counsel as well.

• Focused on manner of litigating, disregard for Court 
orders and rules, and “woefully” deficient class 
certification motion, supporting expert reports, and 
evidence.



• Named Plaintiff insureds, Spagnola and 
Bernstein, sued the Defendants alleging 
breach of contract as to a homeowners’ policy 
provision. 

• They sought to represent a class of persons 
and entities who purchased replacement cost 
homeowners’ insurance policies from April 1, 
2000 to the present with the same language 
they complain of regarding changing the 
amount of coverage over time. 

• Defendants made a preemptive motion to deny 
class certification.
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Spagnola v. Chubb Corp., 264 F.R.D. 76 (S.D.N.Y. 2010): 
Case Background
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Spagnola v. Chubb Corp.: Potential Conflict Between 
Class Representatives as to Their Theory of the Case
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Spagnola v. Chubb Corp.: Credibility And Conflict 
Concerns as to Proposed Class Representatives

• Text box
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Spagnola v. Great Northern Ins. Co., 531 F. App’x 93 (2d 
Cir. 2013): Second Circuit Affirmed 



Inadequacy of Class Counsel –
Representative Exemplars



• Plaintiff brought an action under the Fair Debt 
Collection Practices Act, the New York General 
Business Law, and the New York Judiciary Law 
on behalf of herself and others similarly 
situated, alleging Defendants systematically 
filed and litigated time-barred debt collection 
lawsuits against her and others.

• Plaintiff alleged Defendants’ debt collection 
efforts violated statutory provisions proscribing 
harassment, abuse, deceptive acts or practices, 
or other forms or deception or collusion.

Kulig v. Midland Funding, LLC, No. 13 Civ. 4715, 2014 U.S. Dist. 
LEXIS 137254 (S.D.N.Y. Sept. 26, 2014), reconsideration denied, 2014 
U.S. Dist. LEXIS 169860 (S.D.N.Y. Nov. 20, 2014): Case Background
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Kulig v. Midland Funding, LLC: Court’s Consideration of “Any Other 
Matter Pertinent to Counsel’s Ability to Fairly and Adequately 

Represent the Interests of the Class”
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Counsel conceded 
did not inform client 
of settlement offer 
and Plaintiff/client 
testified was 
unaware of same.



Kulig v. Midland Funding, LLC: Court Found That, Prior to Class 
Certification, it is an Individual Plaintiff’s Decision to Settle, Not 

Counsel’s, and Need Not Concern the Class
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Kulig v. Midland Funding, LLC: Court Found Failure to Communicate 
Individual Settlement Offer Was Serious Enough and Potentially 

Prejudicial Enough to the Class to Find Counsel Inadequate
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Court denied motion for reconsideration, 
too, noting Plaintiff’s own lack of 
knowledge and “near-total reliance” on her 
counsel—and how in that context, the role 
of class counsel “takes on even greater 
importance.”



Takeaways for Defense 
Practitioners



• Assess possibility of adequacy issues from the outset.

• Consider substantive differences in facts, claims, and defenses amongst 
members of the proposed class.

• Do your research. 

• Develop your record. 

• Identify issues and patterns. 

• Consider adequacy issues throughout pre-certification discovery. 

• If a class is in fact certified, it can still be de-certified at any point before 
final judgment, per Fed. R. Civ. P. 23(c)(1)(C).

Challenging Adequacy Prior to and After Named 
Plaintiffs’ Motion for Class Certification 
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Questions?

Thank you

Sylvia E. Simson – simsons@gtlaw.com 


