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Tips for Optimal Quality

S d Q litSound Quality
If you are listening via your computer speakers, please note that the quality of 
your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory and you are listening via your computer 
speakers, you may listen via the phone: dial 1-866-927-5568 and enter your 
PIN when prompted  Otherwise  please send us a chat or e mail PIN -when prompted. Otherwise, please send us a chat or e-mail 
sound@straffordpub.com immediately so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen, 
press the F11 key againpress the F11 key again.



Continuing Education Credits FOR LIVE EVENT ONLY

For CLE purposes, please let us know how many people are listening at your 
location by completing each of the following steps: 

• In the chat box, type (1) your company name and (2) the number of 
attendees at your locationattendees at your location

• Click the SEND button beside the box



Conference Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the + sign next to “Conference Materials” in the middle of the left-
hand column on your screen   hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 
PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.
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DISCLAIMER

The written materials distributed and the presentations made by this panel 
are intended for educational and discussion purposes only. Our panelists are 
involved in the TOUSA litigation.  Any views or opinions expressed during 
the course of this presentation are not intended to be attributable to clients of 
our panelists, and are not intended to bind any of our panelists or their clients 
    i i   h           k  i   h  TOUSA li i ito any positions they may or may not take in the TOUSA litigation.
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The Speakers
• Thomas J. Hall – Commercial litigation partner with Chadbourne & Parke LLP and 

co-head of Chadbourne's Commercial Litigation Practice.  

• Thomas J. McCormack – Commercial litigation partner with Chadbourne & Parke • Thomas J. McCormack Commercial litigation partner with Chadbourne & Parke 
LLP with over 25 years of experience.  

• Seven Rivera – Bankruptcy and restructuring partner with Chadbourne & Parke LLP 
representing secured and unsecured lenders  creditors  debtors  and creditor representing secured and unsecured lenders, creditors, debtors, and creditor 
committees in Chapter 11 cases.

• Chadbourne & Parke LLP represents Citicorp North America, Inc., as Agent for the 
$ ll l d $ ll d$315 million Revolver Loan and $200 million First Lien Term Loan to TOUSA, and 
certain lenders in those syndicates.
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Recent 11th Circuit Decision
On May 15, 2012, the 11th Circuit reversed the 
District Court and reinstated the Bankruptcy 
Court's liability holdings against TOUSA's 
Transeastern Lenders, and remanded to the 
District Court for further proceedings on 
remedies.  

Senior Transeastern Lenders v. Official Comm. of Unsecured Creditors 
(In re TOUSA, Inc.), 680 F.3d 1298 (11th Cir. 2012) 
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Outline of Presentation
• Background

Outline of Presentation

• Bankruptcy Court Ruling 

• District Court Ruling on Appeal

• 11th Circuit Ruling on Appealg pp

1. Section 550 

2. Reasonably Equivalent Value

• Petition for En Banc Rehearing• Petition for En Banc Rehearing

1. Section 550

2. Stern v. Marshall

• Remaining Open Issues on Appeal

• Lender Strategies

• Conclusions
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Background
• TOUSA, Inc. and its subsidiaries were a residential homebuilding enterprise.

• TOUSA, Inc. and subsidiaries allegedly became insolvent in July 2007.

Citi  i  th  t f   di t d $200 illi  t  l  t d d t  TOUSA  I  • Citicorp is the agent for a syndicated $200 million term loan extended to TOUSA, Inc. 
and subsidiaries on July 31, 2007 to finance TOUSA, Inc.'s settlement with the 
Transeastern lenders. 

• The Transeastern Lenders had extended a loan of over $600 million to a TOUSA, Inc. $ ,
joint venture on which TOUSA, Inc. (but not its subsidiaries) issued guarantees.  
Following default, those lenders sued TOUSA, Inc. on its guarantees. On July 31, 2007, 
TOUSA, Inc. settled that lawsuit.
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Background (cont.)
• A judgment against TOUSA, Inc. of $10 million or more would have constituted a default 

under its $1.1 billion in bond financings and under its Revolver loan.

• TOUSA  Inc 's subsidiaries were guarantors of the bond debt and co borrowers on the • TOUSA, Inc. s subsidiaries were guarantors of the bond debt and co‐borrowers on the 
Revolver loan and had pledged their assets as security for the Revolver loan.

• To finance the settlement, TOUSA, Inc. and subsidiaries borrowed $500 million ($200 
million first lien and $300 million second lien term loans) and pledged their assets as 

i   security.  

• Committee asserted the loan obligations assumed by, and the lien pledges given by, the 
subsidiaries were constructive fraudulent conveyances because they were not obligated 
on the Transeastern loan and therefore did not receive reasonably equivalent value for y q
extinguishing their parent's obligation on the Transeastern loan. 

• Committee alleged that those transfers were "for the benefit of" the Transeastern 
Lenders.

11

• No challenge to transfers made by the parent, TOUSA, Inc.



Th P tiThe Parties

• The Debtor:  TOUSA, Inc. and subsidiaries involved in the home construction 
business.

 Ch  11 Bankruptcy Proceedings Ch. 11 Bankruptcy Proceedings

 Plaintiff:  Official Committee of Unsecured Creditors of TOUSA representing 
unsecured creditors of TOUSA

 Owed more than $1 billion in bond debt

 Defendants:

 First Lien Term Loan ($200 million)First Lien Term Loan ($200 million)

 Second Lien Term Loan ($300 million)

 Transeastern Lenders who were paid off over $400 million from the Term Loans

12



Bankruptcy Code Section 548
• Constructive fraudulent conveyance:

• "The trustee may avoid any transfer . . . or any obligation . . . incurred by the 
debtor  that was made or incurred on or within 2 years before the date of the debtor, that was made or incurred on or within 2 years before the date of the 
filing of the petition, if the debtor . . . received less than a reasonably equivalent 
value in exchange for such transfer or obligation; and . . . was insolvent on the 
date that such transfer was made or such obligation was incurred."

13



Bankruptcy Code Section 550
• § 550(a):  "Except as otherwise provided in this section, to the 

extent that a transfer is avoided under Section 544, 545, 547, 548, 
549, 553(b), or 724(a) of this title, the trustee may recover, for the 
b fi  f h   h   f d   if h    benefit of the estate, the property transferred, or, if the court so 
orders, the value of such property from 

(1)   the initial transferee of such transfer of the entity for whose (1)   the initial transferee of such transfer of the entity for whose 
benefit such transfer was made."

• Choice of Remedies

14



Bankruptcy Court Ruling
• Bankruptcy Court finds for the Committee in sweeping 180 page opinion adopted almost 

verbatim from the proposed findings of fact and conclusions of law submitted by the Committee.

• TOUSA, Inc. and its subsidiaries were insolvent in and after July 2007.

• Subsidiaries received "no direct benefits" from $500 million term loans and settlement of 
Transeastern litigation.

• Subsidiaries received "at most minimal indirect benefits" from transaction as Transeastern 
ttl t b fit d TOUSA t  t b idi isettlement benefited TOUSA parent, not subsidiaries.

• Savings clause limiting debtors' obligations to amount necessary to avoid a fraudulent 
conveyance held "entirely too cute to be enforced."

• The Transeastern Lenders were the entities "for whose benefit the transfers were made."

Official Comm. of Unsecured Creditors of TOUSA, Inc. v. Citicorp N. Am., Inc. (In re TOUSA, Inc.), 
422 B.R. 783 (Bankr. S.D. Fla. 2009). 

15



Remedial Structure 
• Transeastern Lenders 

• Disgorged $403 million in payments plus 9% interest = over g g $ p y p
$500 million

• Restoration of unsecured claims against TOUSA, Inc. and 
TOUSA Homes, LP

• The First and Second Lien Term Loan Lenders

• Obligations and liens of Subsidiaries avoided

• Disgorge all payments received in connection with Term Loans

16

• Disgorge all payments received in connection with Term Loans



Remedial Structure (cont.)
• The Conveying Subsidiaries to use Transeastern Lenders'
disgorged funds to pay:

• Committee's legal fees and expenses
• Transaction costs for July 31 Transaction 

A t l t  di i ti  i  l  f li• Amount equal to diminution in value of liens

• First and Second Lien Term Loan Lenders:

• Receive all remaining disgorged funds of approximately 
$350 million

17



Savings Clause
• "Each Borrower agrees if such Borrower's joint and several 

liability hereunder, or if any Liens securing such joint and 
several liability  would  but for the application of this sentence  several liability, would, but for the application of this sentence, 
be unenforceable under applicable law, such joint and several 
liability and each such Lien shall be valid and enforceable to 
th  i  t t th t ld t  h j i t d the maximum extent that would not cause such joint and 
several liability or such Lien to be unenforceable under 
applicable law, and such joint and several liability and such 
Li  h ll b  d d t  h  b  t ti ll  d d Lien shall be deemed to have been automatically amended 
accordingly at all relevant times."

18



Invalidation of the Savings ClauseInvalidation of the Savings Clause
Savings Clauses held invalid because:

The savings clause is unenforceable under Section 541(c)(1)(b), which provides that an 
interest of the debtor in property becomes property of the estate  notwithstanding any interest of the debtor in property becomes property of the estate, notwithstanding any 
"provision in an agreement" that is "conditioned on the insolvency or financial 
condition of the debtor" that "effects or gives an option to effect a forfeiture, 
modification, or termination of the debtor's interest in property." 

Efforts to contract around provisions of the Bankruptcy Code are invalid:

"If given effect, the only purpose served by the savings clauses is to ensure that the 
transferee can preserve its claim to every last penny of the debtor's remaining assets 
without providing reasonably equivalent value. The savings clauses are a frontal 
assault on the protections that section 548 provides to other creditors. They are, in 
short, entirely too cute to be enforced."

19
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Invalidation of the Savings Clause g
(cont.)

"There is something inherently distasteful about really clever lawyers overreaching. 
Some problems cannot be drafted around. The fact that this sort of drafting was felt 
necessary by Citi ought to have given it pause that maybe this deal was not necessary by Citi ought to have given it pause that maybe this deal was not 
possible. In any event, Citi and the rest of the Defendants assumed the risk that the 
Transaction would be regarded by a reviewing court as a fraudulent transfer."

Th  i t  f lti l  i  l  t   i d fi it  t t  "Th  l  The existence of multiple savings clauses creates an indefinite contract. "The value 
of A can be determined only after knowing the value of B; but the value of B can be 
determined only after knowing the value of A."  

The express provisions of the loan agreements require a written amendment to 
effectuate a modification of the loan (the reduction of the liability of a subsidiary 
which is deemed to occur as a result of a savings clause), and no such further 
writing existed. 

20
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Confusing Appellate Posture

• Transeastern Lenders, First Lien Term Lenders and Second Lien Term Lenders were 
all defendants in the same adversary proceeding

Single judgment against all of them• Single judgment against all of them

• Each filed notice of appeal to District Court

• Appeals Assigned to 3 different district judges

• Later reduced to 2 judges:

 Judge Gold: Transeastern appeal

Judge Jordan   First Lien Appeal and Second Lien Appeal Judge Jordan:  First Lien Appeal and Second Lien Appeal

• Judge Gold decides first

• Judge Jordan stays appeals before him pending 11th Circuit review of Judge Gold's 
 d
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District Court Decision
• Criticize the Bankruptcy Court's wholesale adoption of the Committee's proposed 

findings criticized on appeal.

• Determination that subsidiaries received less than reasonably equivalent value from 
T  L  d   A id  f d f lt d  b d d bt d R l  l   Term Loan reversed.  Avoidance of default under bond debt and Revolver loan, as 
well as the avoidance of bankruptcy even if temporary, was an indirect benefit. 
Additional indirect benefits can be recognized under the "identity of interests" 
doctrine.

• Transeastern Lenders did not receive a transfer from the subsidiaries and, thus, 
were not liable for fraudulent conveyance.  The diligence/good-faith standard 
imposed by the Bankruptcy Court on lenders collecting antecedent debts was 
"patently unreasonable and unworkable."p y

• Because the District Court quashed the Bankruptcy Court's fraudulent conveyance 
findings, the savings clause issue is not reached.

3V Capital Master Fund Ltd  v  Official Comm  of Unsecured Creditors of TOUSA  Inc  (In re 

22

3V Capital Master Fund Ltd. v. Official Comm. of Unsecured Creditors of TOUSA, Inc. (In re 
TOUSA, Inc.), 444 B.R. 613 (S.D. Fla. 2011). 



District Court Decision (cont.)
• Transeastern Lenders not liable under Section 548:

 As "direct transferees" of the New Loan proceeds.
 As entities "for whose benefit" the Conveying Subsidiaries transferred the 

liens to the New Lenders.

• Section 548 applies only to a transfer "of an interest of the debtor" in property.  

• The Subsidiaries never had any property interest in the Term Loan proceeds, 
and thus transferred nothing.

• The "for whose benefit" language indicates that the benefit must derive directly 
f  th  t f  d t f  th   t  hi h it i  t b  th  t ffrom the transfer and not from the use to which it is put by the transferee.

• Because the Transeastern Lenders were subsequent transferees of the proceeds 
backed by the liens, they do not qualify as "entities for whose benefit" the 
transfers were made.

23
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11th Circuit Decision

Issues before Court:

• Section 550:  Whether the Term Loans were "for the benefit of" the 
Transeastern Lenders.

• Reasonably equivalent value finding.

• The savings clause not before the Court.g
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Section 550 Holding
• Choice of Remedy

• Usually applied in the guarantee context

 Payment to a debtor's creditor reduces the liability of the guarantor

• American Bank of Marin County v. Leasing Services Corp. (In re Air Conditioning 
Inc.), 845 F.2d 293 (11th Cir. 1988)

 Debtor issued a promissory note to a bank secured by a certificate of deposit in 
exchange for  the bank issuing a letter of credit for the benefit of one of the 
debtor's creditors

 Transfer of security interest in the certificate of deposit an avoidable preference y p p
under Section 547(b)

 The Trustee allowed to recover the value of the certificate of deposit from the 
creditor as the entity for whose benefit the transfer was made

25



Section 550 Holding (cont )Section 550 Holding (cont.)

• Applied Air Conditioning to the Transeastern Lenders

• No distinction between § 547 and § 548No distinction between § 547 and § 548

• Letter of Credit not important

• Transeastern Lenders Not the Subsequent Transferees

• New loans expressly provided that the loan proceeds were to be used to fund • New loans expressly provided that the loan proceeds were to be used to fund 
the Transeastern Settlement

• Intervening intermediary TOUSA subsidiaries not a factor because of a lack of 
any control over the funds

26



Section 550 Holding (cont.)

• "It is far from a drastic obligation to expect some diligence from a creditor when it 
is being repaid hundreds of millions of dollars"

• Dismissing the Transeastern policy argument

27



Reasonably Equivalent Value
Issue on Appeal:  

Whether the Bankruptcy Court clearly erred when it found Whether the Bankruptcy Court clearly erred when it found 
that the Conveying Subsidiaries did not receive reasonably 
equivalent value in exchange for the liens to secure loans 
used to pay a debt owed by TOUSA and not the Conveying p y y y g
Subsidiaries. 

28



Standard of Review 
• Review the Bankruptcy Court decision independently of the District Court decision.

• Bankruptcy Court's factual findings reviewed for clear error.

• "The factual findings of the bankruptcy court are not clearly erroneous unless, in the 
light of all the evidence, 'we are left with the definite and firm conviction that a mistake 
has been made.'"   Westgate Vacation Villas, Ltd. v. Tabas (In re Int'l Pharmacy & Disc. II, 
Inc )  443 F 3d 767  770 (11th Cir  2005)  Inc.), 443 F.3d 767, 770 (11th Cir. 2005). 

• "It has long been established that '[w]hether fair consideration has been given for a 
transfer is "largely a question of fact, as to which considerable latitude must be allowed 
to the trier of the facts " ' " Nordberg v  Arab Banking Corp  (In re Chase & Sanborn Corp )  to the trier of the facts.    Nordberg v. Arab Banking Corp. (In re Chase & Sanborn Corp.), 
904 F.2d 588, 593 (11th Cir. 1990) (quoting Mayo v. Pioneer Bank & Trust Co., 270 F.2d 823, 
829–30 (5th Cir. 1959) (Wisdom, J.)). 
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Decision 
• The Bankruptcy Court did not clearly err when it found that the Conveying 

Subsidiaries did not receive reasonably equivalent value in exchange for the 
Liens they transferred to the First and Second Lien Lenders. 

• "The bankruptcy court was entitled to find that the benefits of the transaction 
were not reasonably equivalent in value to what the Conveying Subsidiaries 
surrendered." 

• "The record supports the finding by the bankruptcy court that, for the 
Conveying Subsidiaries, the almost certain costs of the transaction of July 31 
far out-weighed any perceived benefits."g y p

30



Avoidance of Bankruptcy 
• The Court was "unpersuaded" that the record compels the finding that the 

July 31 transaction allowed the Conveying Subsidiaries to escape the 
"existential threat" of the likely bankruptcy that would ensue and that the 
chance to avoid that bankruptcy was a benefit reasonably equivalent in value chance to avoid that bankruptcy was a benefit reasonably equivalent in value 
to the obligations the Conveying Subsidiaries incurred. 

• "A corporation is not a biological entity for which it can be presumed that any 
t hi h t d  it  i t  i  b fi i l t  it " Bl   D k (I   act which extends its existence is beneficial to it." Bloor v. Dansker (In re 

Investors Funding Corp. of New York Sec. Litig.), 523 F. Supp. 533, 541 (S.D.N.Y.
1980). "In other words, not every transfer that decreases the odds of 
bankruptcy for a corporation can be justified."

• "The opportunity to avoid bankruptcy does not free a company to pay any 
price or bear any burden.  After all, 'there is no reason to treat bankruptcy as a 
bogeyman, as a fate worse than death.'" Olympia Equip. Leasing Co. v. W. Union 
T l  C  786 F 2d 794  802 (7 h Ci  1986) (E b k  J  i )  

31
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July 31 Transaction More 
Harmful Than Bankruptcy 

• The Transeastern Lenders and the First and Second Lien Lenders argued that 
an adverse judgment in the Transeastern litigation would have caused the 
TOUSA parent to file for bankruptcy and that the Bankruptcy Court clearly 
erred when it found that the Conveying Subsidiaries could have survived a erred when it found that the Conveying Subsidiaries could have survived a 
TOUSA bankruptcy.

• The Lenders further argued that because the Bankruptcy Court found that the 
C i  S b idi i   i l t b f  th  J l  31 t ti   it i  Conveying Subsidiaries were insolvent before the July 31 transaction  it is 
unlikely that the Conveying Subsidiaries could have obtained new financing. 

• The Lenders also argued that another obstacle to new financing was the g g
absence of standalone financial statements.  The Lenders point to the 
statement by one of the Committee's experts that the intercompany payables 
and receivables for TOUSA and the Conveying Subsidiaries were a “huge pile 
of tangled spaghetti.” 
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July 31 Transaction More 
Harmful Than Bankruptcy (cont.)

• The Court explained that "[t]he bankruptcy court found this evidence to be 
irrelevant because, 'even assuming that all of the TOUSA entities would have 
spiraled immediately into bankruptcy without the July 31 Transaction, the 
Transaction was still the more harmful option'" and that "[a]t most it delayed Transaction was still the more harmful option  and that [a]t most it delayed 
the inevitable."

• The Lenders argued that the Bankruptcy Court's finding that the benefits to 
th  C i  S b idi i   t l  t  b i  bl  i l t t  the Conveying Subsidiaries were not close to being reasonably equivalent to 
the obligations they incurred as "hindsight reasoning . . . at its most extreme."

• The Court disagreed explaining that the Bankruptcy Court's findings were g p g p y g
based on (1) a thorough review of public knowledge available before July 31, 
2007; (2) expert analysis of data available before July 31, 2007; and (3) 
statements by TOUSA insiders made before July 31, 2007. 
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TOUSA Collapse Foreseeable 
• Rejected the argument that the finding that the bankruptcy of TOUSA was 

"inevitable" was against the weight of the evidence.

• Rejected the argument that the TOUSA projections look unreasonable because 
weeks after the transaction "a tragic global financial crisis of unprecedented 
proportions" began and that this unexpected downturn was described by 
Alan Greenspan as "a once in a century credit tsunami" and by Warren Buffett 

  " i  P l H b " as an "economic Pearl Harbor." 

• Rejected the arguments that the Transeastern Lenders and the First and 
Second Lien Lenders cannot be held liable for failing to foresee the g
unforeseeable, that their actions were reasonable and that the Bankruptcy 
Court should have found that the July 31 transaction was a reasonable risk for 
the Conveying Subsidiaries. 
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TOUSA Collapse Foreseeable p
(cont.) 

Determined instead that: 

• "The record supports a determination that the bankruptcy of TOUSA was far 
more like a slow-moving category 5 hurricane than an unforseen tsunami. The 
bankruptcy court considered the evidence from outside advisors to TOUSA
and found much of it suspect or based on faulty premises. The bankruptcy 
court considered and discounted Mon's deleveraging strategy for TOUSA in 
th  li ht f th  di  di ti  h  d th  i id  d  di  th  the light of the dire predictions he and other insiders made regarding the 
effects the transaction would have on TOUSA. And the bankruptcy court 
found that, even though Alan Greenspan and Warren Buffet could not foresee 
the general economic downturn that began in earnest in August 2007, 
numerous external observers and insiders at TOUSA recognized that the numerous external observers and insiders at TOUSA recognized that the 
relevant housing markets for TOUSA had begun their free fall before the July 
31 transaction. In contrast with the surprise attack at Pearl Harbor, the 
warnings about the collapse of TOUSA made that event as foreseeable as the 
bombing of Nagasaki after President Truman's ultimatum "

35

bombing of Nagasaki after President Truman s ultimatum.



En banc Petition Filed
1. Section 550 

2. Stern v. Marshall
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Stern v. Marshall Issue
• Supreme Court issues Stern v. Marshall decision after Transaction Lenders' brief to 11th Circuit submitted.

• Subsequently, the Transeastern Lenders sent a letter to 11th Circuit raising the Stern v. Marshall issue.

Transeastern Lenders' Position:

"The statutory scheme governing bankruptcy courts provides that a bankruptcy judge may hear a 
non-core proceeding, but that the bankruptcy judge may only 'submit proposed findings of fact and 
conclusions of law to the district court, and any final order or judgment shall be entered by the 
district judge . . . After reviewing de novo' any matters objected to by the parties.'"  28 U.S.C. Sect. 
157(c)(1)157(c)(1).

At least one district court in this Circuit followed this approach and applied de novo review to a 
bankruptcy court decision that was rendered non-core by the Stern decision.  See Colony Beach & 
Tennis Club, Ltd. v. Colony Beach & Tennis Club Assoc. (In re Colony Beach & Tennis Club Assoc.), 456 
B R  545 (M D  Fla  July 27  2011)B.R. 545 (M.D. Fla. July 27, 2011).

"In light of Stern, the final judgment that should be reviewed by this Court 'under traditional 
appellate standards,' 131 S. Ct. at 2604, including the 'clearly erroneous' standard for any findings of 
fact, is the district court's order, and not the bankruptcy court's decision."
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St M h ll IStern v. Marshall Issue(cont.)

The Committee's Response:

By failing to assert arguments below, the Transeastern Lenders forfeited their right to assert them now.  "No 
procedural principle is more familiar … than that a constitutional right, or a right of any other sort, may be p p p g , g y , y
forfeited … by the failure to make timely assertion of the right before a tribunal having jurisdiction to 
determine it."  United States v. Olano, 507 U.S. 725, 731 (1993).

Parties may forfeit their rights to have a district court, rather than a bankruptcy court, make factual findings 
and enter final judgments in non‐core proceedings; the allocation of authority in § 157 "does not implicate 

i   f  bj    j i di i " Ibidquestions of subject matter jurisdiction." Ibid.
11th Circuit Decision does not address issue directly, but applies a clearly erroneous standard to the Bankruptcy 
Court's factual findings.

Transeastern Lenders File Petition on Rehearing En Banc on June 15, 2012 arguing:g J 5 g g

But until Stern – decided years after this action was commenced – bankruptcy courts seemingly had 
constitutional authority to issue final judgments on fraudulent transfer claims, as Granfinanciera involved 
only the right to a jury trial.  As explained in Adelphia Recovery Trust v. FLP Group, Inc., 2012 WL 264180 
(S.D.N.Y. Jan. 30, 2012), courts "will not read defendants' pre‐Stern conduct as an implied consent to final 
dj di i  b   h  B k  C  b     h       k i l   d "    WL  6 8  
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adjudication by the Bankruptcy Court because any such consent was not knowingly made."  2012 WL 264180, 
at *5.



Can Implied Consent Overcome the Separation of 
Powers Problem Identified in Stern?
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IN RE TELESERVICE GROUP, INC., 2011 WL 3610050 (Bankr. W.D. 

"Therefore, while Granfinanciera's historical references to the recovery of fraudulent conveyances and 
f  th h th    l   t   ff   dditi l i i ht  it i   t      t t  

, , 3 5 (
Mich. Aug. 17, 2011)

preferences through the common law courts offers additional insight, it is not a necessary component to 
my decision that any judgment that will enter against Huntington in this adversary proceeding must be 
entered by an Article III judge.  Stern, coupled with the Court's earlier decision in Murray's Lessee, is all 
that is needed to realize that the taking that Trustee has in mind in this adversary proceeding requires the 
oversight of a judicial officer with the independence that is only guaranteed by life tenure and salary j
protection. 

"But, with this said, I believe that I could still enter a final judgment against Huntington in this case were 
Huntington and Trustee both to consent.  As the Court in Stern emphasized early in its opinion, the 
delegation of authority by the district courts to the bankruptcy courts as their adjuncts is not g y y p y j
jurisdictional. Stern, 131 S.Ct. at 2606‐7.  Indeed, the Court concluded that the stepson's consent in Stern 
to having his own claim decided by the bankruptcy court would have precluded him from objecting to 
that court's authority under 28 U.S.C. 157(b)(2)(C) to also adjudicate the estate's counterclaim against him 
had not the constitutional issue been raised.  And common sense also suggests that if the parties 
before a district court may consent to binding arbitration as a form of alternative dispute before a district court may consent to binding arbitration as a form of alternative dispute 
resolution, then they certainly should be able to choose the bankruptcy judge as their arbiter if 
that is the alternative they prefer." 
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In re Coudert Brothers LLP, 11‐2785 (CM) (S.D.N.Y. Sept. 23, 2011):

"Following Stern, it is doubtful whether mere participation in litigation is enough to imply 
consent.  Even if it were, a finding of consent is not consistent with the record in this case.  First, the 
Trust filed a demand for a jury trial of 'all issue so triable in the matter' immediately upon removal, 
thereby expressing its intention to reserve whatever Article III rights it had. . . . cf. Granfinanciera, 492 
U S  at 33  Where a jury trial is demanded  it can only be held before the Bankruptcy Court when the U.S. at 33. Where a jury trial is demanded, it can only be held before the Bankruptcy Court when the 
parties give their express consent 28 U.S.C. § 157(e).  As noted, no express consent was given in this case.  
Later, the Trust denied that the Bankruptcy Court had any jurisdiction at all, by arguing that its Claims 
were not even 'related to' the Coudert bankruptcy. . . .  These objections are inconsistent with a finding 
that the Trust was 'happy' to or otherwise consented to litigate in Bankruptcy Court, changing its mind 
only after it lost."  
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Remaining Appeal Issues Before DistrictRemaining Appeal Issues Before District 
Court
• Challenge to Bankruptcy Court's insolvency findings

• Transeastern challenge to remedial structureg

 Avoidance of term loan obligations and liens was 
adequate relief

 Bankruptcy Court should not have also required  Bankruptcy Court should not have also required 
them to disgorge the $400+ million that TOUSA 
paid them in settlement

• Term loans challenges to remedial structure• Term loans challenges to remedial structure

 No legal bases to award Committee legal fees

 Transaction costs were paid by TOUSA, Inc., not 
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Remaining Appeal Issues Before DistrictRemaining Appeal Issues Before District 
Court (cont.)

 Term loan liens did not cause any diminution in 
value as liens were routinely released as 

ti   ldproperties were sold

 Some of the amounts ordered to be disgorged 
were paid by TOUSA, Inc., not its subsidiaries

 Award of 9% pre-judgment interest unreasonable

 Avoidance of lien on $207 million tax refund as 
preference improperpreference improper
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Lender StrategiesLender Strategies
1. Questionable whether providers of rescue financing can point to the avoidance of 

bankruptcy and default, even if temporary, as concrete value provided to debtors.

2. When do subsidiaries receive reasonably equivalent value for pledging collateral to support 
parent?
- Subsidiaries use of proceeds
- Having loan proceeds flow through other benefits to subsidiariesg p g

3. Definition of value:
Bankruptcy Court: "enforceable entitlement to some tangible or intangible article"
- Avoidance of bankruptcy not value.
District Court – rejects
- Bankruptcy Court's definition of "value" too narrow and potentially "inhibitory of 
contemporary financing practices." 
- Indirect benefits sufficient
-- Avoidance of bankruptcy, even if short-lived, is value
-11th Circuit – declines to adopt either definition, and does not pronounce its own 
definition.
- Even if indirect benefit of avoiding bankruptcy is value  it was not reasonably equivalent

44

- Even if indirect benefit of avoiding bankruptcy is value, it was not reasonably equivalent.



L d     id f d l t    l i  f  l  t     t  f il    

Lender Strategies (cont.)
4. Lenders may avoid fraudulent conveyance claims for loans to a corporate family on 

a consolidated basis if benefits from loan to individual entities are clear and 
quantifiable.

N i   f  if i  b fi‐ Necessity of quantifying benefit

‐ How to measure value of avoiding default on other financings or short lived 
avoidance of bankruptcy  
V lidi   f  i   l  i   i5. Validity of savings clauses in question.

6. Lenders collecting antecedent debts need to perform due diligence as to source of 
funds.
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Conclusions
• Many financing transactions have features at issue in TOUSA.

 Loans to consolidated corporate enterprise at time of financial distress.

 Paydowns of antecedent debts at time of financial distress.

• Lenders should pay careful attention to the TOUSA opinions to date, and future Lenders should pay careful attention to the TOUSA opinions to date, and future 
decisions from the District Court and the 11th Circuit.

• The outcome of the pending appeals will give additional guidance on the types of 
fi i  t ti  th t  i ifi t f d l t  i kfinancing transactions that carry significant fraudulent conveyance risk.
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QUESTIONS
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