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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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Part I
Purpose of Form 8865 and 
What is a Foreign Partnership?



Introduction 
and Purpose 

of Form 
8865

• Form 8865 tis used o report the information required under 
section 6038 (reporting with respect to controlled foreign 
partnerships), section 6038B (reporting of transfers to 
foreign partnerships), or section 6046A (reporting of 
acquisitions, dispositions, and changes in foreign 
partnership interests).

• U.S. persons who own any "qualifying interest" in a foreign 
partnership must report those interests on Form 8865, 
Return of U.S. Persons with Respect to Certain Foreign 
Partnerships. 

• Failure to accurately file Form 8865 can result in harsh 
penalties. The form requires presentation of data that 
ranges from simple to highly involved on the return and its 
associated schedules.

• The Code lists four categories of taxpayers who are subject 
to Form 8865 filing requirements, based on the taxpayer's 
level of ownership or control over the foreign partnership or 
engagement in specified transactions with the entity. 
Determining which category a taxpayer fits into is a 
complicated exercise for tax advisers and compliance 
professionals.

• IRS' emphasis on international tax compliance makes proper 
compliance with this return a high priority. The Service has 
been automatically imposing hefty penalties on late and 
non-filers in the past few years and this trend will almost 
certainly continue as the IRS continues its focus on foreign 
tax reporting failures.



What is a 
Partnership?

• A partnership is the relationship between 
two or more persons who join to carry on a 
trade or business, with each person 
contributing money, property, labor, or skill 
and each expecting to share in the profits 
and losses of the business whether or not a 
formal partnership agreement is made. 

• The term “partnership” includes a limited 
partnership, syndicate, group, pool, joint 
venture, or other unincorporated 
organization, through or by which any 
business, financial operation, or venture is 
carried on, that is not, within the meaning 
of the regulations under section 7701, a 
corporation, trust, estate, or sole 
proprietorship. 



What is a 
Partnership?

• A joint undertaking merely to share 
expenses is not a partnership. Mere co-
ownership of property that is 
maintained and leased or rented is not 
a partnership. However, if the co-
owners provide services to the tenants, 
a partnership exist



What is a 
Foreign 

Partnership?

• A foreign partnership is a partnership 
that is not created or organized in the 
United States or under the law of the 
United States or of any state or the 
District of Columbia. 

• If a domestic section 721(c) partnership 
is formed on or after January 18, 2017, 
and the gain deferral method is applied, 
then the section 721(c) partnership is 
treated as a foreign partnership for 
purposes of Form 8865 and these 
instructions. See Temporary Regulations 
section 1.721(c)-6T(b)(4). 



How Do We 
Determine 
Whether a 

Foreign 
Entity Is a 

Foreign 
Partnership?

• Treasury Regulation (Treas. Reg.) 
§301.7701-3 addresses the treatment of 
domestic and foreign “business entities”

• A “business entity” is any entity 
recognized for federal income tax 
purposes which is not classified as a 
trust under Treas. Reg. §301.7701-4 or 
subject to special treatment under the 
Code

• Entities which are not “per se” 
corporations are eligible to either use 
its default classification or elect its 
treatment on Form 8832

• These entities are considered “eligible 
entities”



What Are the 
Default 

Classifications?

• Unless an election is made on Form 8832, a 
domestic eligible entity is treated as follows:

• A partnership if is has two or more 
members

• Disregarded as an entity separate from 
its owner if it has a single owner

• Unless an election is made on Form 8832, a 
foreign eligible entity is treated as follows:

• A partnership if is has two or more 
members and at least one member has 
unlimited liability

• An association taxable as a corporation 
if all members have limited liability

• Disregarded as an entity separate from 
its owner if it has a single owner that 
does not have limited liability



What 
Entity 

Elections 
Are 

Available?

• An entity with only one owner can elect 
to be taxed as a DRE or an association 
taxable as a corporation

• An entity with more than one owner 
can elect to be classified as a 
partnership or an association taxable as 
a corporation



So What 
Does This 

Mean?

• Just because a foreign business entity is 
a partnership under local law doesn’t 
make it a partnership for U.S. purposes

• If the business entity has at least one 
owner with unlimited liability, it is 
considered a partnership under the 
default classification

• If no owner has unlimited liability, then 
an election to be taxed as a partnership 
needs to be made on Form 8832

• Otherwise, this entity is a corporation 
for U.S. tax purposes and Form 5471, 
not Form 8865, should be filed

• What follows is a real-life example of 
the complexities in making this 
determination



How Does 
This Work 

in Real 
Life?

Situation: 

• We have some clients with 
partnership income from India. So 
far, we have taken the position that 
this entity is not a partnership since 
Indian partnership laws treat 
partnership as a separate entity (like 
a corporation) and not a passthrough 
entity like USA. 

• Are my clients subject to Form 
8865 reporting?



How Does 
This Work 

in Real 
Life?

Comments:

• Local law does not control the determination of 
whether an eligible entity is a partnership or 
corporation. You have to look at the regulations 
under Treas. Reg. §301.7701-2 and 3.

• If the entity is an Indian Public Limited Company, 
then it is considered a per se corporation and 
cannot be taxed in any other way. Treas. Reg. 
§301.7701-2(b)(8)(i). There is only one exception:

• A company deemed to be a public limited 
company solely by operation of Section 43A(1) 
(relating to corporate ownership of the 
company), section 43A(1A) (relating to annual 
average turnover), or section 43A(1B) (relating 
to ownership interests in other companies) of 
the Companies Act, 1956 (or any combination of 
these), provided that the organizational 
documents of such deemed public limited 
company continue to meet the requirements of 
section 3(1)(iii) of the Companies Act, 1956, will 
not be considered a corporation. Treas. Reg. 
§301.7701-2(b)(8)(i)(ii)(A)(2).



How Does 
This Work 

in Real 
Life?

Comments (Continued):

A business entity that is not classified as a corporation under 
§ 301.7701-2 (an eligible entity) can elect its classification for 
federal tax purposes as provided in this section. An eligible 
entity with at least two members can elect to be classified as 
either an association (and thus a corporation under 
§ 301.7701-2(b)(2)) or a partnership, and an eligible entity with 
a single owner can elect to be classified as an association or to 
be disregarded as an entity separate from its owner. Treas. 
Reg. §301.7701-3(a).

Unless an election is made on Form 8832, a foreign eligible 
entity is treated as follows under Treas. Reg. §301.7701-
3(b)(2)(i):

• A partnership if it has two or more members and at 
least one member has unlimited liability. Treas. Reg. 
§301.7701-3(b)(2)(i)(A).

• An association taxable as a corporation if all 
members have limited liability. Treas. Reg. 
§301.7701-3(b)(2)(i)(A).

• Disregarded as an entity separate from its owner if it 
has a single owner that does not have limited 
liability. Treas. Reg. §301.7701-3(b)(2)(i)(A).



How Does 
This Work 

in Real 
Life?

Comments (Continued):

• Therefore, you need to determine the following:
• Is the entity a per se corporation? If so, it is a 

corporation unless it meets the limited exception above.
• If not, analyze the liability of the members.

o If any member has unlimited liability, then it is a 
partnership unless you elect otherwise.

o If no member has unlimited liability, then it is an 
association taxable as a corporation unless you 
elect otherwise.

o If there is only one member (unlikely in your 
situation):
▪ If the single member does not have limited 

liability, then it is a disregarded entity unless 
you elect otherwise. 

▪ If the single member does have limited 
liability, then it is an association taxable as a 
corporation unless you elect otherwise.

• Based on this analysis, if you determine that the 
eligibility entity is an association taxable as a 
corporation, there is no Form 8865 filing requirement
but you need to determine whether you have a Form 
5471 filing requirement. 

• If you determine that the eligible entity is a partnership, 
then you have a Form 8865 filing requirement.



Reporting 
Impact of 

Foreign Entity 
Being Treated 

as an 
Association v. 
Partnership v. 

FDRE

• Association taxable as a corporation –
Form 5471

• Partnership – Form 8865

• FDRE or foreign branch of U.S. entity–
Form 8858



Quick Aside: 
Partnerships 
and FICA or 

SECA

• The foreign v. domestic partnership 
rules do not apply for purposes of FICA 
or SECA

• Partners of a domestic or foreign 
partnership are subject to SECA if they 
are a U.S. citizen or resident alien, 
regardless of whether the partnership is 
domestic or foreign



Quick Aside: 
Partnerships 
and FICA or 

SECA

• Employees of a partnership who are 
U.S. citizens or resident aliens 
performing services anywhere in the 
world are subject to FICA if the 
partnership is an American employer

• A partnership is considered an 
American employer if two-thirds or 
more of the partners are residents of 
the United States

• Employees of a partnership who are 
performing services in the U.S. are 
subject to FICA regardless of whether or 
not the partnership is an American 
employer



Next Step –
Assuming 
You Really 

Have a 
Foreign 

Partnership

• Determine whether there is a filing 
requirement

• The next slide discusses in general the 
four categories of filers



Part II

• Categories of taxpayers subject to Form 8865 
filing requirements 

• Category 1: Control (50% test)

• Category 2: U.S. controlled partnership

• Category 3: Contribution of property to a 
foreign partnership

• Category 4: Other filing requirements



Categories 
of Filers

• A Category 1 filer is a U.S. person who 
controlled the foreign partnership at any time 
during the partnership's tax year. 

• A Category 2 filer is a U.S. person who 
at any time during the tax year of the 
foreign partnership owned a 10% or 
greater interest in the partnership while 
the partnership was controlled by U.S. 
persons each owning at least a 10% 
interest. 

• A Category 3 filer is a U.S. person who 
contributed property during that person's tax 
year to a foreign partnership in exchange for 
an interest in the partnership under certain 
circumstances.

• A Category 4 filer is a U.S. person that had a 
reportable event under section 6046A during 
that person's tax year.



Category 1 
Filer

• A Category 1 filer is a U.S. person who 
controlled the foreign partnership at any 
time during the partnership's tax year. 

• Control of a partnership is ownership of 
more than a 50% interest in the partnership. 

• There may be more than one Category 1 
filer for a partnership for a particular 
partnership tax year.

• A Category 1 filer also includes a U.S. 
transferor who must report certain 
information with respect to a section 721(c) 
partnership for the year of contribution and 
subsequent years, pursuant to Temporary 
Regulations section 1.721(c)-6T. 



Who is a 
U.S. 

Person?

• A U.S. person is: 

• A citizen or resident alien of the 
United States; 

• A domestic partnership;

• A domestic corporation; 

• Any estate or trust that is not 
foreign

• (other than a foreign estate, within 
the meaning of section 
7701(a)(31)(A)); and 

• Any domestic trust. 



What is 
Control?

• Control of a partnership is ownership of 
more than a 50% interest in the 
partnership. 

• A 50% interest in a partnership is an 
interest equal to: 

• 50% of the capital, 

• 50% of the profits, or 

• 50% of the deductions or losses. 
For purposes of determining a 50% 
interest, the following constructive 
ownership rules apply. 



Constructive 
Ownership

• For purposes of determining an interest 
in a partnership, the constructive 
ownership rules of section 267(c) 
(excluding section 267(c)(3)) apply, 
considering that these rules refer to 
corporations and not to partnerships.

• Generally, an interest owned directly or 
indirectly by or for a corporation, 
partnership, estate, or trust shall be 
considered as being owned 
proportionately by its owners, partners, 
or beneficiaries



Constructive 
Ownership 

(Continued)

• An individual is considered to own an 
interest owned directly or indirectly by 
or for his or her family. 

• The family of an individual includes only 
that individual's spouse, brothers, 
sisters, ancestors, and lineal 
descendants. 

• An interest will be attributed from a 
nonresident alien individual under the 
family attribution rules only if the 
person to whom the interest is 
attributed owns a direct or indirect 
interest in the foreign partnership under 
section 267(c)(1) or (5).



Ownership Example of Foreign 
Partnership (1)

Foreign 
Partnership

U.S. Person A owns 
51% of partnership

U.S. Person B owns
10% of partnership

U.S. Person C owns 
9% of partnership

Foreign Person D owns 
30% of foreign partnership

Filing Obligations:
• U.S. Person A  (Category 1 filer)
No Filing Obligations:
• U.S. Person B (Category 2 filer but not required to file since 

there is a Category 1 filer))
• U.S Person C (not 10% Partner)
• Foreign Person D (not U.S. Person)

30



Ownership Example of Foreign 
Partnership (2)

Foreign 
Partnership

U.S. Person A

U.S. Person B
U.S. Person C Foreign Person D

Filing Obligations:
• U.S. Person A  (Category 1 filer) - 51%+(45%*30%)=64.5%
• U.S. Person B (Category 1 Filer) - 30%+(45%*51%)=52.95% 
• (Note: only 1 needs to file)
No Filing Obligations:
• U.S. Person B (Category 2 filer but not required to file since there is a 

Category 1 filer))
• U.S Person C (not 10% Partner)
• Foreign Person D (not U.S. Person)

45%

51%
30%

9% 10%

31



Change in 
proportional 

interest

• A partner's proportional interest in a foreign 
partnership can change as a result of 
changes in other partners' interests, for 
example, when another partner withdraws 
from the partnership. 

• A partner's proportional interest can also 
change, for example, by operation of the 
partnership agreement (for example, if the 
partnership agreement provides that a 
partner's interest in profits will change on a 
set date or when the partnership has earned 
a specified amount of profits, then the 
partner's proportional interest changes 
when the set date or specified amount of 
profits is reached). 



Category 
1, 3 and 4 

Filer -
Section 
721(c)

• Section 721(c) overrides the general 
non-recognition of gain provisions of 
Section 721(a) in the case of 
contributions of “Section 721(c) 
property” to a “Section 721(c) 
partnership” by a “U.S. transferor”

• A U.S. transferor must recognize gain 
unless the gain deferral method 
discussed in the following slides is 
applied

• Under a de minimis exception, 
nonrecognition of gain continues to 
apply if the sum of all built-in gain 
property contributed to the partnership 
during the tax year does not exceed $1 
million.



Category 1, 
3 and 4 Filer 

- Who or 
What is a U.S. 
Transferor for 

Purposes of 
Section 
721(c)?

• A U.S. transferor is a United States 
person within the meaning of section 
7701(a)(30) (a U.S. person), other than a 
domestic partnership.



Category 
1, 3 and 4 

Filer –
Section 
721(c) 

Partnership

• A partnership (domestic or foreign) is a 
section 721(c) partnership if there is a 
contribution of section 721(c) property 
to the partnership and, after the 
contribution and all transactions related 
to the contribution—

• A related foreign person with 
respect to the U.S. transferor is a 
direct or indirect partner in the 
partnership; and

• The U.S. transferor and related 
persons own 80 percent or more of 
the interests in partnership capital, 
profits, deductions, or losses.



When is a 
Domestic 

Partnership 
Considered 

a Foreign 
Partnership?

• If a domestic section 721(c) partnership 
is formed on or after January 18, 2017, 
and the gain deferral method is applied, 
then the section 721(c) partnership is 
treated as a foreign partnership for 
purposes of Form 8865 and these 
instructions. See Temporary Regulations 
section 1.721(c)-6T(b)(4). 



Gain 
Deferral 
Method

• The gain deferral method is the method 
described in Temporary Regulations 
section 1.721(c)-3T(b) applied to avoid 
the immediate recognition of gain upon 
a contribution of section 721(c) 
property to a section 721(c) partnership 
under Temporary Regulations section 
1.721(c)-2T(b). 



Requirements 
of the Gain 

Deferral 
Method

1. Either—

a. Both—

i. The Section 721(c) partnership 
adopts the remedial allocation 
method with respect to the 
Section 721(c) property; and

ii. The Section 721(c) partnership 
applies the consistent allocation 
method; or

b. Any built-in gain allocable to all 
foreign direct and indirect partners 
will be subject to taxation as ECI and 
no partner claims the benefit off U.S. 
income tax treaty with respect to 
that income.



Requirements 
of the Gain 

Deferral 
Method

2. Upon an acceleration event, the U.S. 
transferor recognizes an amount of gain 
equal to the remaining built-in gain with 
respect to the section 721(c) property or an 
amount of gain required to be recognized 
under §1.721(c)-5T(d) or (e), as applicable.

3. The procedural and reporting requirements 
provided in § 1.721(c)-6T(b) are satisfied.

4. The U.S. transferor consents to extend the 
period of limitations on assessment of tax 
as required by §1.721(c)-6T(b)(5).

5. If the section 721(c) property is a 
partnership interest or property described 
in the partnership look-through rule 
provided in §1.721(c)-2T(d), the applicable 
tiered-partnership rules provided in 
paragraph (d) of this section are applied.



Section 721(c) Partnership 
Example

Corporation A
US Person

Partnership A
US Person

Corporation  B 
Foreign Person

25% Ownership

75% Ownership

25% Ownership

40



Section 
721(c) 

Partnership 
Example

• Corporation A directly owns 75% of 
Partnership A

• Corporation A also owns indirectly 
6.25% of Partnership A (25% Ownership 
of Corporation B X 25% ownership of 
Partnership A through Corporation B)

• Combined direct and indirect ownership 
is 81.25%



Exceptions 
to Filing –

Category 1 
Filers

• If during the tax year of the partnership 
more than one U.S. person qualifies as a 
Category 1 filer, only one of these 
Category 1 partners is required to file 
Form 8865. 

• A U.S. person with a controlling interest 
in the losses or deductions of the 
partnership is not permitted to be the 
filer of Form 8865 if another U.S. person 
has a controlling interest in capital or 
profits; only the latter may file the 
return. 

• The U.S. person that files the Form 8865 
must complete item F on page 1. 



Exceptions 
to Filing –

Category 1 
Filers

• The single Form 8865 to be filed must 
contain all of the information that 
would be required if each Category 1 
filer filed a separate Form 8865. 

• Specifically, separate Schedules N and K-
1 must be attached to the Form 8865 
for each Category 1 filer. 

• Also, items B, C, and D on page 1 and 
Schedule A on page 2 of Form 8865 
must be completed for each Category 1 
filer not filing the form. 

• Attach a separate statement listing this 
information to the single Form 8865. 



Exceptions 
to Filing –

Category 1 
Filers

• A Category 1 filer not filing Form 8865 must attach a 
statement entitled “Controlled Foreign Partnership 
Reporting” to that person's income tax return. 

• The statement must include the following 
information. 

• A statement that the person qualified as a 
Category 1 filer but is not submitting Form 
8865 under the multiple Category 1 filers 
exception. 

• The name, address, and identifying number (if 
any) of the foreign partnership of which the 
person qualified as a Category 1 filer. 

• A statement that the filing requirement has 
been or will be satisfied. 

• The name and address of the person filing 
Form 8865 for this partnership. 

• The Internal Revenue Service Center where the 
Form 8865 must be filed (or indicate “e-file” if 
the Form 8865 has been or will be filed 
electronically). 



Relief for 
Category 1 

and 2 Filers 
When the 

Foreign 
Partnership 

Files Form 
1065 or 

Form 1065-B

• A U.S. person who qualifies for this 
exception to the Category 1 filing 
requirement would still have to file a 
separate Form 8865 if that person is 
also subject to the filing requirements 
of Category 3 or 4. 

• This separate Form 8865 would include 
all the information required for a 
Category 3 or 4 filer in addition to the 
Controlled Foreign Partnership 
Reporting statement. 



Relief for 
Category 1 

and 2 Filers 
When the 

Foreign 
Partnership 

Files Form 
1065 or 

Form 1065-B

• If a foreign partnership files Form 
1065 or Form 1065-B for its tax 
year, Category 1 and 2 filers may 
use a copy of the completed Form 
1065 or 1065-B schedules in place 
of the equivalent schedules of 
Form 8865.



Relief for 
Category 1 

and 2 Filers 
When the 

Foreign 
Partnership 

Files Form 
1065 or 

Form 1065-B

• The following 1065/1065-B forms 
are equivalent to the 8865 forms:



Relief for 
Category 1 

and 2 Filers 
When the 

Foreign 
Partnership 

Files Form 
1065 or 

Form 1065-B

However, the partners must still complete any 

required Form 8865 forms required based on the 

partner’s category. For example:

• Partner A is a Category 2 filer with respect to 

FPS, a foreign partnership. If FPS completes 

and files a Form 1065 for its 2017 tax year, 

Partner A may file with Form 8865 the 

Schedule K-1 (Form 1065) that it receives 

from the partnership instead of Schedule K-1 

(Form 8865). Partner A must complete the 

following items and schedules on Form 8865:

• The first page.

• Schedule A.

• Schedule A-2.

• Schedule N.
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Form 8865 Page 1

▪ All filer categories complete 

page 1 
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Form 8865 Page 2

▪ All filer categories complete 

page 2 
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Form 8865 Page 3

▪ Category 1 filers 

complete Schedule B 

income statement and 

Schedule K partners’ 

distributive share items 
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Form 8865 Page 4

Category 1 filers complete 

Schedule K Partners’ distributive 

Share items and Schedule L 

Balance sheet 
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Form 8865 Page 5 Schedules L, M, M-1, and M-2

▪ Category 1 filers complete 

Schedule L Balance sheet, 

Schedule M Interest Allocation, 

Schedule M-1 Book to tax

Reconciliation, and Schedule 

M-2 Analysis of partner’s capital 

accounts

▪ Schedule M-3 not required with 

Form 8865 

http://www.aronsonllc.com/
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Form 8865 Schedule K-1   

▪ Category 1 and 2 filers with direct

ownership of an interest in the foreign 

partnership complete Schedule K-1

▪ Figure each partner's capital account for 

the partnership's tax year using the 

transactional approach, for the tax basis 

method. If you reported the partner's 

capital account last year using any other 

method (for example, GAAP, section 

704(b), or other), you must use the tax 

basis method this year.

http://www.aronsonllc.com/
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Form 8865 Schedule K-1 Tax Basis Capital Accounts   

▪ Tax basis capital accounts not reported last year then 

reconfigure beginning capital accounts of all partners for this 

year only using: 

➢ Tax basis method

➢ Modified outside basis method

➢ Modified previously taxed capital method

➢ IRC section 704(b) method 

▪ Use same method for each partner

▪ Report all other lines using tax basis method

▪ Attach a statement to partner’s Schedules K-1 indicating the 

method used 

▪ If modified previously taxed capital method, include in 

statement the method used to determine the partnership’s net 

liquidity value (FMV, section 704(b), book value, etc.)

▪ Must adopt the method to determine net liquidity value for all 

partners

▪ Refer to IRS Form 1065 instructions 

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 1   

▪ Category of filers to 

complete Schedule K-2 

TBD

▪ If like Schedule K-1, 

Category 1 and 2 filers 

with direct ownership of 

an interest in the foreign 

partnership complete 

Schedule K-2

▪ Part I Partnership’s 

Other Current Year 

International Information

▪ Part II Foreign Tax 

Credit Limitation 

Section 1 Gross Income

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 2   

▪ Part II Foreign Tax 

Credit Limitation 

(continued) Section 1 

Gross Income

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 3   

▪ Part II Foreign Tax

Credit Limitation 

(continued) 

Section 1 Gross 

Income 

(continued)

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 4   

▪ Part II Foreign Tax 

Credit Limitation 

(continued) 

Section 2 Deductions

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 5   

▪ Part II Foreign Tax 

Credit Limitation 

(continued) 

Section 2 Deductions

(continued)

▪ Part III Other 

Information for 

Preparation of 

Form 1116 or 1118 

Section 1 R&E Expense

Apportionment Factors

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 6   

▪ Part III Other 

Information for 

Preparation of Form 

1116 or 1118 

(continued) 

Section 2 Interest 

Expense 

Apportionment 

Factors

▪ Part III Section 3 

FDII Deduction 

Apportionment 

Factors 

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 7   

▪ Part III Other 

Information for 

Preparation of Form 

1116 or 1118

(continued) 

Section 4 Foreign 

Taxes

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 8   

▪ Part III Other 

Information for 

Preparation of Form 

1116 or 1118

(continued) 

Section 4 Foreign 

Taxes (continued)
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Form 8865 New 2021 Schedule K-2 Page 9   

▪ Part IV 

Information on 

Partners’ Section 

250 Deduction 

with Respect to 

FDII

Section 1 

Information to 

Determine DEI 

and QBAI on 

Form 8993

▪ Part IV Section 2 

Information to 

Determine FDII 

on Form 8993

▪ Part IV Section 3 

Other Information 

for Preparation of 

Form 8993

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 10   

▪ Part V 

Distributions 

from Foreign 

Corporations 

to Partnership

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 11   

▪ Part VI Information on 

Partners’ Section 

951(a)(1) 

and Section 951A 

Inclusions

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 12   

▪ Part VII 

Information to 

Complete Form 

8621 Section 1

General 

Information on 

PFIC, QEF, and 

QIC

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 13   

▪ Part VII Information 

to Complete Form 

8621 (continued) 

Section 2 Additional 

Information on PFIC 

and QEF
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Form 8865 New 2021 Schedule K-2 Page 14   

▪ Part VIII 

Partnership’s 

Interest in 

Foreign 

Corporation 

Income 

(Section 960) 

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs


76© 2021 | All Rights Reserved | Aronson LLC | www.aronsonllc.com | www.aronsonllc.com/blogs |  

Form 8865 New 2021 Schedule K-2 Page 15   

▪ Part VIII 

Partnership’s 

Interest in 

Foreign 

Corporation 

Income (Section 

960)

▪ Part IX Partners’ 

Information for 

Base Erosion 

and Anti-Abuse 

Tax (Section 

59A) Section 1 

Applicable 

Taxpayer

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 16   

▪ Part IX Partners’ 

Information for 

Base Erosion and 

Anti-Abuse Tax 

(Section 59A) 

(continued) 

Section 2 Base

Erosion Payments

and Base Erosion 

Tax Benefits

▪ Part X Foreign 

Partners’ 

Character and 

Source of Income 

and Deductions

Section 1 Gross 

Income

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-2 Page 17   

▪ Part X Foreign 

Partners’ 

Character and 

Source of 

Income and 

Deductions 

(continued)

Section 2 

Deductions, 

Losses, Net 

Income
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Form 8865 New 2021 Schedule K-2 Page 18   

▪ Part X Foreign 

Partners’ 

Character and 

Source of 

Income and 

Deductions

Section 3 

Allocation and 

Apportionment 

Methods for 

Deductions
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Form 8865 New 2021 Schedule K-2 Page 19   

▪ Part XI Section 

871(m) 

Covered 

Partnerships
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Form 8865 New 2021 Schedule K-3 Page 1   

▪ Category of filers to 

complete Schedule 

K-3 TBD

▪ If like Schedule K-1, 

Category 1 and 2 

filers with direct 

ownership of an 

interest in the 

foreign partnership 

complete Schedule 

K-3

▪ Schedule K-3 similar 

format as Schedule 

K-2 with Parts I 

through XI

▪ Schedule K-3 

additional Part XIII 

http://www.aronsonllc.com/
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Form 8865 New 2021 Schedule K-3 Page 20   

▪ Schedule K-3 has 

Part XIII not on 

Schedule K-2

▪ Part XIII Foreign 

Partner’s Distributive 

Share of Deemed 

Sale Items on 

Transfer of 

Partnership Interest
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Form 8865 Page 6 Schedule N 

▪ Category 1 and 2 filers complete

Schedule N
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Form 8865 Schedule O  

▪ Category 3 filers complete Schedule O

to report transfer of property to a foreign 

partnership
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Form 8865 Schedule P  

▪ Category 4 filers complete 

Schedule P to report acquisitions, 

dispositions, and changes in 

proportional interests in a foreign 

partnership
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Form 8865 Schedule G Page 1  

Category 1, 3, and 4 filers

complete Schedule G 
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Form 8865 Schedule G Page 2   
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Form 8865 Schedule H   

▪ Category 1,3, and 4 filers complete

the Schedule H
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Professional Biography 

and Contact Information  
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ALISON N. DOUGHERTY, J.D., LL.M., CPA

Partner

Aronson LLC
Alison N. Dougherty provides tax services as a Partner at Aronson LLC. She specializes in U.S.

international tax reporting, compliance, consulting, planning, and structuring. She is a technical subject

matter leader of Aronson’s international tax services practice area. She has extensive experience assisting

clients with U.S. tax reporting and compliance for offshore assets and foreign accounts. She provides

outbound U.S. international tax guidance to U.S. individuals and businesses with activities in other

countries. She also provides inbound U.S. international tax guidance to nonresident individuals and foreign

businesses with activities in the United States. She has worked extensively in the area of U.S. international

tax reporting and compliance with the preparation and review of the U.S. Federal Forms 5471, 8992, 8993,

926, 8865, 8858, 5472, 1042, 1042-S, 8621, 8804, 8805, 8813, 8288, 8288-A, 8288-B, 1116, 1118, 1120-F,

1040-NR, 3520, 3520-A, 2555, 5713, 8832, 8833, 8840, 8843, 8854, 8938, and FBAR. She has counseled

U.S. taxpayers regarding the outbound formation, capitalization, acquisition, operation, reorganization, and

liquidation of foreign companies. She has advised on the inbound structuring and related U.S. tax

consequences of U.S. businesses owned by nonresident individuals and foreign companies. She has

significant experience with U.S. Federal nonresident withholding tax, foreign partner withholding tax, and

FIRPTA withholding tax. She has assisted U.S. taxpayers with IRS amnesty program disclosures of

offshore assets and foreign accounts. Alison is responsible for tax services client engagements for

U.S. taxpayers including U.S. C corporations, S corporations, partnerships, individuals, and foreign

companies.

Alison is a tax attorney and a CPA with more than 11 years of experience working in public accounting with

a focus on international tax services for businesses and individuals. Alison practiced law as a corporate tax

attorney and she worked as a tax manager in corporate industry prior to joining Aronson in 2010.

Alison is a student in the online Bachelor of Science degree program in Computer Science with

concentration in Software Engineering at Southern New Hampshire University. She completed online

graduate level accounting courses at SNHU to earn academic credits required for the CPA exam. Alison

completed the AICPA U.S. International Tax Certificate in 2021 with 48.5 CPE credits earned in 12

international tax courses. She completed the LL.M. (Master of Laws) in Securities and Financial Regulation

in 2004 with academic distinction at Georgetown University Law Center. She completed the LL.M. (Master

of Laws) in Taxation in 2000 and the Juris Doctor in 1999 at the University of Denver College of Law. She

completed a Bachelor of Arts degree in Foreign Language in 1995 at Virginia Commonwealth University.

(301) 222-8262
ADougherty@aronsonllc.com

Aronson LLC
111 Rockville Pike
Suite 600
Rockville, Maryland 20850 USA
Washington, DC Metro Area
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Part VII(A)
IRS Enforcement and Audit 
Environment

92



IRS 
Enforcement 

and Audit 
Environment

Spotlight on Foreign Information 
Reporting/Compliance = Aggressive Enforcement

• IGAs

• Penalty Structure –

• $10,000 penalty imposed for each tax year the 
report is not filed.

• Additional $10,000 for each 30-day period or 
fraction thereof, if not filed within 90 days of 
being notified by the IRS or failure to file

• 10% reduction of all the foreign taxes available 
for credit

• Criminal Penalties 

• Specific penalties for Category 3 and 4 filers

• Statute of Limitations –

• Does not start to run until a complete and 
accurate Form 8865 is filed
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IRS 
Enforcement 

and Audit 
Environment

• IRS’ Disclosure Programs

• Closure of OVDP 

• Closed effective September 28, 2018

• Significant decline in participation

• **Updated Voluntary Disclosure Practice –
November 20, 2018**

• Effective for all voluntary disclosures 
received after September 28, 2018

• Stated Objective: to provide taxpayers 
concerned that their conduct is willful 
or fraudulent, and that may rise to the 
level of tax and tax-related criminal 
acts, with a means to come into 
compliance with the law and 
potentially avoid criminal prosecution.

94



Updated 
Disclosure 

Practice

• CI Procedures: 

• CI will screen all disclosure 
requests to determine if the 
Taxpayer is eligible to make a 
disclosure

• Taxpayers must submit a 
preclearance fax on revised Form 
14457 – Offshore Voluntary 
Disclosure Letter

• Civil Processing:

• Disclosures will follow standard 
examination procedures

• Resolution will be by agreement
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Updated 
Disclosure 

Practice

• Civil Resolution Framework:

• 6 year disclosure period

• Examiners will determine taxes, interest, 
penalties

• Civil Fraud Penalty –

• Generally apply to the one tax year 
with the highest tax liability

• Examiners have ability to apply to 
more than one year or beyond the six 
year period if the Taxpayer fails to 
cooperate

• Willful FBAR penalties can be asserted

• Taxpayer is not precluded from asking for 
accuracy related penalties rather than the 
civil fraud penalty

• IRS has noted the granting of this 
request will be exceptional
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IRS 
Enforcement 

and Audit 
Environment

• IRS’ Disclosure Programs

• Streamlined Programs (3 years of tax 
returns, 6 years of FBARs, non-willful 
certification)

• Streamlined Domestic Offshore 
Procedures

• Streamlined Foreign Offshore 
Procedures

• Non-residency requirement 
applicable to individuals who are 
U.S. citizens or Green Card 
Holders

• Delinquent Information Return Submission 
Procedures
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Part VII(B)

Penalties
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Penalties - Failure to timely submit all information required of 
Category 1 and 2 filers. 

• A $10,000 penalty is imposed for each tax year of each 
foreign partnership for failure to furnish the required 
information within the time prescribed. 

• If the information is not filed within 90 days after the IRS 
has mailed a notice of the failure to the U.S. person, an 
additional $10,000 penalty (per foreign partnership) is 
charged for each 30-day period, or fraction thereof, during 
which the failure continues after the 90-day period has 
expired. 

• The additional penalty is limited to a maximum of $50,000 
for each failure. 
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Penalties - Failure to timely submit all information required of 
Category 1 and 2 filers. 

• Any person who fails to furnish all of the information 
required within the time prescribed will be subject to a 
reduction of 10% of the foreign taxes available for credit 
under sections 901, 902, and 960. 

• If the failure continues 90 days or more after the date the 
IRS mails notice of the failure, an additional 5% reduction 
is made for each 3-month period, or fraction thereof, 
during which the failure continues after the 90-day period 
has expired. 

• Criminal penalties under sections 7203, 7206, and 7207 
may apply for failure to file or for filing false or fraudulent 
information.
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Penalties - Failure to timely submit all information required of 
Category 1 and 2 filers. 

• Additionally, any person that files under the constructive 
owners exception may be subject to these penalties if all the 
requirements of the exception are not met. 

• Any person required to file Form 8865 who does not file 
under the multiple Category 1 filers exception may be subject 
to the above penalties if the other person does not file a 
correctly completed form and schedules. 
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Penalties - Failure to file information 
required of Category 3 filers. 

• Any person that fails to properly report a contribution to a 
foreign partnership that is required to be reported under 
section 6038B and the regulations under that section is 
subject to a penalty equal to 10% of the fair market value 
(FMV) of the property at the time of the contribution. 

• This penalty is subject to a $100,000 limit, unless the failure 
is due to intentional disregard. 

• In addition, the transferor must recognize gain on the 
contribution as if the contributed property had been sold for 
its FMV. 
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Penalties - Failure to file information 
required of Category 4 filers. 

• Any person who fails to properly report all the information 
requested by section 6046A is subject to a $10,000 penalty, 
in addition to the section 7203 criminal penalty, unless it is 
shown that such failure is due to reasonable cause. 

• If the failure continues for more than 90 days after the IRS 
mails notice of the failure, an additional $10,000 penalty 
will apply for each 30-day period (or fraction thereof) 
during which the failure continues after the 90-day period 
has expired. 

• The additional penalty shall not exceed $50,000.
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Penalties - Treaty-based return positions.

• Failure to report treaty-based positions may result in 
a $1,000 penalty ($10,000 in the case of a C 
corporation)
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Penalties - Undisclosed foreign financial 
asset understatements. 

• Penalties may be imposed for underpayment attributable to 
undisclosed foreign financial asset understatements. 

• The term “undisclosed foreign financial asset” with respect to 
any tax year includes any asset with respect to which required 
information was not provided. 

• An "undisclosed foreign financial asset understatement" 
means for any tax year, the portion of the understatement for 
that tax year which is attributable to any transaction involving 
an undisclosed foreign financial asset. 

• No penalty will be imposed with respect to any portion of an 
underpayment if the taxpayer can demonstrate that the 
failure to comply was due to reasonable cause with respect to 
such portion of the underpayment and the taxpayer acted in 
good faith with respect to such portion of the underpayment. 
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Penalties - Failure to comply with a 
requirement of the gain deferral method.

• Failure to comply with a requirement of the gain 
deferral method, including a failure to comply with 
the procedural and reporting requirements, may 
result in an acceleration event and a penalty under 
section 6038B.
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Corrected Returns

• If a previously filed Form 8865 is determined to be incorrect, 
taxpayers may file an amended tax return and a corrected 
Form 8865.
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C. Edward “Ed” Kennedy Jr
Managing Director
C Edward Kennedy Jr PC

Ed has over 40 years of experience dealing with a variety of 
international tax matters. He specializes in tax consulting 
services to a wide variety of clients ranging from closely held 
companies to multi-national businesses. His expertise includes 
domestic and foreign income and social security tax planning, 
tax compliance for individuals and corporations, voluntary 
disclosure initiatives, tax treatment of incentive compensation 
plans, international assignment program administration and 
policy design.  Ed has also served as the practice lead for a Big 
4 CPA Firm’s international social security practice. 

Ed earned a JD from Vanderbilt University School of Law, and a 
BA cum laude from Furman University. Ed is an attorney 
licensed to practice in Texas, and a CPA licensed to practice in 
Georgia and Texas.

GrossDukeNelson & Co. 

C Edward Kennedy Jr
Managing Director
C Edward Kennedy Jr PC
1510  Misty Oaks Drive
Atlanta, GA 30350
Tel 404-202 2186
ed@cekcpa.com
www.cekcpa.com

108

mailto:ed@cekcpa.com
http://www.cekcpa.com/

