
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the Chat function to send a message

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.

Form 8858 Reporting of U.S. Owned Foreign Disregarded 

Entities: Ownership and Correct Filing Status

TUESDAY, JANUARY 11, 2022, 1:00-2:50 pm Eastern

FOR LIVE PROGRAM ONLY



Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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What is a 
Foreign 

Disregarded 
Entity (FDE)?

• Treasury Regulation (Treas. Reg.) §301.7701-
3 addresses the treatment of domestic and 
foreign “business entities”

• A “business entity” is any entity recognized 
for federal income tax purposes which is not 
classified as a trust under Treas. Reg. 
§301.7701-4 or subject to special treatment 
under the Code

• Entities which are not “per se” corporations 
are eligible to either use its default 
classification or elect its treatment on Form 
8832

• These entities are considered “eligible 
entities” 

• Single-owner entities may elect to be a 
“disregarded entity” and, if foreign, may 
elect to be considered as a “Foreign 
Disregarded Entity” (“FDRE”)

©2022 C Edward Kennedy Jr 
all rights reserved
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Tax 
Owner/Direct 

Owner of an 
FDE

• The tax owner of an FDE is the person that is treated 
as owning the assets and liabilities of the FDE for 
purposes of U.S. income tax law.

• The direct owner of an FDE is the legal owner of the 
disregarded entity.

©2022 C Edward Kennedy Jr 
all rights reserved
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Tax Owner/Direct Owner of an  FDE 
Example

Page 11

A – U.S. Individual

CFP 60% 
Ownership

FDE 1

FDE 2

FDE 1 is the direct owner of FDE 2, and controlled foreign partnership is the direct owner of 
FDE 1. 
Controlled foreign partnership is the tax owner with respect to both FDE 1 and FDE 2. 
A would be required to file the Forms 8858 relating to FDE 1 and FDE 2 with the Form 8865 
it files with respect to CFP. 

©2022 C Edward Kennedy Jr 
all rights reserved



What is a 
Foreign 

Branch (FB)?

• A FB is defined in Regulations section 
1.367(a)-6T(g). 

• For purposes of filing a Form 8858, an FB 
also includes a qualified business unit 
(QBU) (as defined in Regulations section 
1.989(a)-1(b)(2)(ii)) that is foreign.

©2022 C Edward Kennedy Jr 
all rights reserved
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What is a 
Foreign 

Branch (FB)?

For Section 367 purposes, the term "foreign branch" means an 
integral business operation carried on by a U.S. person outside 
the United States, including a Qualified Business Unit (QBU) 
under Section 989.  Relevant factors include:

• Whether the activities of a U.S. person outside the United 
States constitute a foreign branch operation must be 
determined under all the facts and circumstances. 

• Evidence of the existence of a foreign branch includes, but 
is not limited to, the existence of a separate set of books 
and records, and the existence of an office or other fixed 
place of business used by employees or officers of the U.S. 
person in carrying out business activities outside the 
United States. 

• Activities outside the United States shall be deemed to 
constitute a foreign branch for purposes of this section if 
the activities constitute a permanent establishment under 
the terms of a treaty between the United States and the 
country in which the activities are carried out. 

• Any U.S. person may be treated as having a foreign branch 
for purposes of this section, whether that person is a 
corporation, partnership, trust, estate, or individual.

©2022 C Edward Kennedy Jr 
all rights reserved
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What is a 
Foreign 

Branch (FB)?

For Section 989 purposes, a QBU must meet the 
following two requirements:

• It must be a separate and clearly identified 
unit of a trade or business of a taxpayer 

• Separate books and records must be 
maintained.

©2022 C Edward Kennedy Jr 
all rights reserved
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What is a 
Foreign 

Branch (FB)?

Separate and clearly identified unit of a trade or business of a 
taxpayer.

• The determination as to whether activities constitute a 
trade or business is ultimately dependent upon an 
examination of all the facts and circumstances. 
o Generally, a trade or business for purposes of 

section 989(a) is a specific unified group of activities 
that constitutes (or could constitute) an independent 
economic enterprise carried on for profit, the 
expenses related to which are deductible under 
section 162 or 212 (other than that part of 
section 212 dealing with expenses incurred in 
connection with taxes). 

o To constitute a trade or business, a group of activities 
must ordinarily include every operation which forms 
a part of, or a step in, a process by which an 
enterprise may earn income or profit. Such group of 
activities must ordinarily include the collection of 
income and the payment of expenses. 

©2022 C Edward Kennedy Jr 
all rights reserved
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What is a 
Foreign 

Branch (FB)?

Separate and clearly identified unit of a trade or business of a 
taxpayer.

• The determination as to whether activities constitute a 
trade or business is ultimately dependent upon an 
examination of all the facts and circumstances.  
o It is not necessary that the activities carried out by a 

QBU constitute a different trade or business from 
those carried out by other QBUs of the taxpayer. A 
vertical, functional, or geographic division of the 
same trade or business may be a trade or business 
for this purpose provided that the activities 
otherwise qualify as a trade or business. 

o However, activities that are merely ancillary to a 
trade or business will not constitute a trade or 
business.

o Activities of an individual as an employee are not 
considered by themselves to constitute a trade or 
business.

©2022 C Edward Kennedy Jr 
all rights reserved
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What is a 
Foreign 

Branch (FB)?

Separate books and records must be maintained.

• A separate set of books and records shall include 
books of original entry and ledger accounts, both 
general and subsidiary, or similar records. 

o For example, in the case of a taxpayer using the 
cash receipts and disbursements method of 
accounting, the books of original entry include a 
cash receipts and disbursements journal where 
each receipt and each disbursement is recorded. 

o Similarly, in the case of a taxpayer using an 
accrual method of accounting, the books of 
original entry include a journal to record sales 
(accounts receivable) and a journal to record 
expenses incurred (accounts payable). 

©2022 C Edward Kennedy Jr 
all rights reserved

Page 17



What is a 
Foreign 

Branch (FB)?

Separate books and records must be maintained.

• A separate set of books and records  includes books of 
original entry and ledger accounts, both general and 
subsidiary, or similar records. 

o In general, a journal represents a chronological 
account of all transactions entered into by an entity 
for an accounting period. 

o A ledger account, on the other hand, chronicles the 
impact during an accounting period of the specific 
transactions recorded in the journal for that period 
upon the various items shown on the entity's 
balance sheet ( i.e., assets, liabilities, and capital 
accounts) and income statement ( i.e., revenues and 
expenses).

©2022 C Edward Kennedy Jr 
all rights reserved
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What is a 
Foreign 

Branch (FB)?

Separate books and records must be maintained.

• A separate set of books and records  includes books of 
original entry and ledger accounts, both general and 
subsidiary, or similar records. 

o The principles of §1.987-2(b) shall apply in 
determining whether an asset, liability, or item of 
income or expense is reflected on the books of a 
qualified business unit (and therefore is attributable 
to such unit). 

o Books and records include books and records used to 
determine income or loss that is, or is treated as, 
effectively connected with the conduct of a trade or 
business within the United States.

©2022 C Edward Kennedy Jr 
all rights reserved
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Foreign 
Branch / 
Foreign 

Disregarded 
Entity 

Example

A separate Form 8858 must be filed for each FB/FDRE. Here is an example 
from the instructions for Form 8858 which shows how this happens in 
practice:

Assume A, a domestic corporation, operates a foreign branch, FB1, in 
country X and is the tax owner of a foreign disregarded entity, FDE1, in 
country Y that also operates a foreign branch, FB2, in country Z. In 
addition, A is the sole owner of controlled foreign corporation that 
operates a foreign branch, FB3, in country Z. FB1, FB2, and FB3 qualify as 
foreign branches under Regulations section 1.367(a)-6T(g).

A is the direct owner of the activities of FB1 and FDE1, and an indirect 
owner of the activities of FB2, through its ownership of FDE1.

• A would be required to file separate Forms 8858 relating to FB1, FDE1, 
and FB2, its indirect foreign branch through its ownership of FDE1. 
Unless indicated otherwise on the Form 8858 or in the instructions, 
the Form 8858 filed relating to FDE1 would include only items 
attributable to FDE1 and therefore would not include any items 
attributable to FB2. Similarly, unless indicated otherwise, the Form 
8858 filed for FB2 would include only items attributable to FB2 and 
not to FDE1. 

• Controlled foreign corporation is the direct owner of the activities of 
FB3.

• Also, controlled foreign corporation is the tax owner with respect to 
the foreign branch activities of FB3. A would be required to file the 
Form 8858 relating to FB3 with the Form 5471 it files with respect to 
controlled foreign corporation. The Form 5471 for controlled foreign 
corporation would include any income or loss incurred by FB3.

©2022 C Edward Kennedy Jr 
all rights reserved
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Foreign Branch / Foreign Disregarded 
Entity Example

Page 21

A
Domestic Corporation

FB1
Country X

FDE 1
Country Y

CFC
Country O

FB 2
Country Z

FB 3
Country Z

A would be required to file separate Forms 8858 relating to FB1, FDE1, and FB2, its indirect foreign branch through its 

ownership of FDE1. Unless indicated otherwise on the Form 8858 or in the instructions, the Form 8858 filed relating to 

FDE1 would include only items attributable to FDE1 and therefore would not include any items attributable to FB2. 

Similarly, unless indicated otherwise, t©2022 C Edward Kennedy Jr all rights reserved

The Form 8858 filed for FB2 would include only items attributable to FB2 and not to FDE1. 

Controlled foreign corporation is the direct owner of the activities of FB3.

Also, controlled foreign corporation is the tax owner with respect to the foreign branch activities of FB3. A would be 

required to file the Form 8858 relating to FB3 with the Form 5471 it files with respect to controlled foreign corporation. 

The Form 5471 for controlled foreign corporation would include any income or loss incurred by FB3.

©2022 C Edward Kennedy Jr 
all rights reserved



What is an Entity’s Default 
Classification?

Unless an election is 
made on Form 8832, a 

domestic eligible entity is 
treated as follows:

A partnership if is has 
two or more members

Disregarded as an entity 
separate from its owner 
if it has a single owner

Unless an election is 
made on Form 8832, a 
foreign eligible entity is 

treated as follows:

A partnership if is has 
two or more members 

and at least one member 
does not have limited 

liability

An association taxable as 
a corporation if all 

members have limited 
liability

Disregarded as an entity 
separate from its owner 
if it has a single owner 

that does not have 
limited liability

Page 22©2022 C Edward Kennedy Jr 
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What 
Elections 
Are 
Available?

An entity with only one owner can 
elect to be taxed as a DRE or an 

association taxable as a corporation

An entity with more than one 
owner can elect to be classified as a 

partnership or an association 
taxable as a corporation

This election is important in the 
case of FDREs because unlike the 
default classification of domestic 
entities, the default classification 

for ALL foreign limited liability 
entities is an association taxable as 

a corporation rather than a DRE

Page 23©2022 C Edward Kennedy Jr 
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What About Foreign Entities 
Which Make a Mistake?

• If a qualified foreign entity files a valid 
election to be classified as a partnership 
based on a reasonable assumption that 
it had two or more owners as of the 
effective date of the election and it is 
later determined to have a single owner, 
the IRS will deem the election to be an 
election to be a disregarded entity 
provided certain requirements are 
satisfied

Page 24©2022 C Edward Kennedy Jr 
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What About Foreign Entities 
Which Make a Mistake?

• If a qualified foreign entity files a valid 
election to be classified as disregarded 
entity based on a reasonable 
assumption that it had one owner as of 
the effective date of the election and it 
is later determined to have a multiple 
owners, the IRS will deem the election to 
be an election to be a election to be 
classified as a partnership provided 
certain requirements are satisfied

Page 25©2022 C Edward Kennedy Jr 
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Reporting 
Impact of 

Foreign Entity 
Being Treated 

as an 
Association v. 
Partnership v. 

FDRE/FB

• Association taxable as a corporation –
Form 5471

• Partnership – Form 8865

• FDRE – Form 8858

Don’t confuse this reporting requirement 
with the next slide – this summarizes the 
reporting requirements for the entity 
itself; the next slide discusses when 
reporting is required for an FDRE or FB on 
Form 8858 owned by a partnership or CFC

Page 26©2022 C Edward Kennedy Jr 
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When is 
reporting 
required 
for 
FDRE/FB?

U.S. tax owner directly 
owns FDRE/FB

Foreign partnership 
owns FDRE/FB and 

U.S. person is required 
to File Form 8865

Foreign corporation 
owns FDRE/FB and 

U.S. person is required 
to  File Form 5471

Page 27©2022 C Edward Kennedy Jr 
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U.S. Persons That Are Tax 
Owners of FDRE/FBs

• Must file if U.S. person was tax owner 
at any time during the U.S. person’s 
taxable year 

• A U.S. person is: 

• A citizen or resident alien of the 
United States; 

• A domestic partnership;

• A domestic corporation; 

• Any estate (other than a foreign 
estate, within the meaning of 
section 7701(a)(31)(A)); and 

• Any domestic trust. 

Page 28©2022 C Edward Kennedy Jr 
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Is a 
Foreign 
REIT a 
FDRE?

The instructions to Form 8858 
do not discuss the treatment 

of foreign qualified real estate 
investment trust (REIT) 
subsidiaries, which are 

disregarded for tax purposes 
under IRC §856(i). Literally, 

they are not treated as 
disregarded entities under 

Reg. §301.7701-3. 

The instructions to Form 8858 
do not discuss the treatment 

of foreign qualified real estate 
investment trust (REIT) 
subsidiaries, which are 

disregarded for tax purposes 
under IRC §856(i). Literally, 

they are not treated as 
disregarded entities under 

Reg. §301.7701-3. 

If the qualified REIT subsidiary 
has a functional currency 

other than that of its parent 
REIT, most of the work 

necessary to prepare Form 
8858 will have to be done 

anyway, just to compute the 
parent REIT's taxable income. 

If the qualified REIT subsidiary 
has a functional currency 

other than that of its parent 
REIT, most of the work 

necessary to prepare Form 
8858 will have to be done 

anyway, just to compute the 
parent REIT's taxable income. 

Otherwise, if the qualified 
REIT subsidiary has the same 

functional currency as its 
parent REIT, it might require 

relatively little effort to 
prepare Form 8858. 

Otherwise, if the qualified 
REIT subsidiary has the same 

functional currency as its 
parent REIT, it might require 

relatively little effort to 
prepare Form 8858. 

Thus, it might be safer to file 
Form 8858 for a qualified REIT 
subsidiary, but there does not 
appear to be any authority on 

point.

Thus, it might be safer to file 
Form 8858 for a qualified REIT 
subsidiary, but there does not 
appear to be any authority on 

point.
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Examples of U.S. Person’s 
FDRE/FB: Direct Ownership 

U.S. 
Corporation

Swiss GmbH

U.S. Corporation elects on Form 8832 to treat Swiss
GmbH as FDRE. Form 8858 filing required.
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Examples of U.S. Person’s 
FDRE/FB: Direct Ownership 

U.S. 
Corporation

Swiss GmbH

U.S. Corporation does not elect on Form 8832 to treat
Swiss GmbH as FDRE. Swiss GmbH default entity 
classification is corporation.  U.S. Corporation
files Form 5471, not Form 8858, with respect to Swiss 
GmbH.

Page 31©2022 C Edward Kennedy Jr 
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Indirect 
Ownership 
of FDRE/FB
Through 
Foreign 
Partnership 
or 
Corporation

Recall the following two situations 
result in a Form 8858 reporting 
obligation:

•Foreign partnership owns FDRE/FB and U.S. 
person is required to File Form 8865

•Foreign corporation owns FDRE and U.S. 
person is required to  File Form 5471

Recall the following two situations 
result in a Form 8858 reporting 
obligation:

•Foreign partnership owns FDRE/FB and U.S. 
person is required to File Form 8865

•Foreign corporation owns FDRE and U.S. 
person is required to  File Form 5471

If foreign partnership or 
corporation owns FDRE/FB, analysis 
must begin with whether there is a 

Form 8865 or 5471 reporting 
obligation with respect to entity 

owning the FDRE

If foreign partnership or 
corporation owns FDRE/FB, analysis 
must begin with whether there is a 

Form 8865 or 5471 reporting 
obligation with respect to entity 

owning the FDRE

Page 32©2022 C Edward Kennedy Jr 
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Foreign Partnerships 
and Form 8858 

Reporting 
Obligations
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Foreign Partnership Owning FDRE/FB
and U.S. Person Required to File Form 
8865

• Category 1 Filer 

• A U.S. person who controlled the foreign partnership at any 
time during the partnership's tax year. Control of a partnership 
is ownership of more than a 50% interest in the partnership. 

• Similar to Category 4 CFC filer

• Also includes a U.S. transferor who must report certain 
information with respect to a section 721(c) partnership for the 
year of contribution and subsequent years if 

• there is a contribution of section 721(c) property 
(property with a built-in gain) to the partnership and, 
after the contribution

• a related foreign person with respect to the U.S. 
transferor is a direct or indirect partner in the 
partnership and 

• the U.S. transferor and related persons own 80% or 
more of the interests in partnership capital, profits, 
deductions, or losses. 
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Foreign Partnership Owning FDRE/FB
and U.S. Person Required to File 

Form 8865

• Category 2 Filer:
• A U.S. person who at any time during 

the tax year of the foreign partnership 
owned a 10% or greater interest in the 
partnership while the partnership was 
controlled by U.S. persons each owning 
at least a 10% interest

• Similar to Category 5 CFC filer
• If there is a Category 1 filer no person 

will be considered a Category 2 filer

Page 35©2022 C Edward Kennedy Jr 
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Exceptions 
to Filing -
Multiple 
Category 1 
filers

If during the year there are 
multiple Category 1 filers 

(i.e. in the case of a sale of 
more than 50% of the 

partnership interest), only 
one person must file. 

The single Form 8865 to be 
filed must contain all of the 
information that would be 
required if each Category 1 
filer filed a separate Form 

8865. 

A Category 1 filer not filing 
Form 8865 must attach a 

statement entitled 
“Controlled Foreign 

Partnership Reporting” to 
that person's income tax 
return. See Form 8865 

instructions for information 
required to be provided. 

A U.S. person with a 
controlling interest in the 

losses or deductions of the 
partnership is not permitted 
to be the filer of Form 8865 
if another U.S. person has a 

controlling interest in 
capital or profits; only the 
latter may file the return.
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Exceptions 
to Filing –

Constructive 
Owners

• A Category 1 or 2 filer that does not own a direct 
interest in the partnership and that is required to file 
this form solely because of constructive ownership 
from a U.S. person(s) is not required to file Form 
8865 if: 

• Form 8865 is filed by the U.S. person(s) 
through which the indirect partner 
constructively owns an interest in the foreign 
partnership, 

• The U.S. person through which the indirect 
partner constructively owns an interest in the 
foreign partnership is also a constructive 
owner and meets all the requirements of this 
constructive ownership filing exception, or 

• Form 8865 is filed for the foreign partnership 
by another Category 1 filer under the multiple 
Category 1 filers exception. To qualify for the 
constructive ownership filing exception, the 
indirect partner must file with its income tax 
return a statement entitled “Controlled Foreign 
Partnership Reporting.”
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Exceptions 
to Filing –

Members of 
an affiliated 

group of 
corporations 

filing a 
consolidated 

return

• If one or more members of an affiliated 
group of corporations filing a 
consolidated return qualify as Category 
1 or 2 filers for a particular foreign 
partnership, the common parent 
corporation may file one Form 8865 on 
behalf of all of the members of the 
group required to report. 

• Except for group members who also 
qualify under the constructive owners
exception, the Form 8865 must contain 
all the information that would have 
been required to be submitted if each 
group member filed its own Form 8865.
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Exceptions 
to Filing –
Exception 

for Certain 
Trusts

• Trusts relating to state and local 
government employee retirement plans 
are not required to file Form 8865.
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Exceptions to 
Filing – Relief 
for Category 

1 and 2 Filers 
When the 

Foreign 
Partnership 

Files Form 
1065 or Form 

1065-B

• If a foreign partnership files Form 1065 
or Form 1065-B for its tax year, Category 
1 and 2 filers may use a copy of the 
completed Form 1065 or 1065-B 
schedules in place of the equivalent 
schedules of Form 8865.
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Example of Indirect FDRE/FB 
Ownership Through Foreign 
Partnership

Foreign 
Partnership

Swiss GmbH
(100% 

owned)

U.S. Person A owns 
51% of partnership

U.S. Person B owns
10% of partnership

U.S. Person C owns 
9% of partnership

Foreign Person D owns 
30% of foreign partnership

Filing Obligations:
• U.S. Person A  

(Category 1 filer)
No Filing Obligations:
• U.S. Person B 

(Category 2 filer but 
not required to file 
since there is a 
Category 1 filer)

• U.S Person C and 
Foreign Person D (not 
U.S. shareholders)
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Foreign Corporations 
and Form 8858 

Reporting Obligation
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Foreign 
Corporation 
Owning 
FDRE/FB
and U.S. 
Person Files 
Form 5471

Only applies to 
Category 4 and 

Category 5 filers.

Only applies to 
Category 4 and 

Category 5 filers.
Category 4 Filer Category 4 Filer 

• A U.S. person who 
controlled the foreign 
corporation at any 
time during the 
partnership's tax 
year. 

• Control is ownership 
of more than a 50% 
interest stock or 
value of the 
corporation. 
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Foreign 
Corporation 
Owns 
FDRE/FB
and U.S. 
Person is 
Required to 
File Form 
5471

Form 8858 reporting 
only applies to Category 
4 and Category 5 filers.

Category 5 Filer:

• A U.S. shareholder who 
owns stock in a foreign 
corporation that is a CFC 
for an uninterrupted period 
of 30 days or more during 
any tax year of the foreign 
corporation, and who 
owned that stock on the 
last day of that year

• A U.S. shareholder is a U.S. 
person who owns (directly, 
indirectly, or constructively, 
within the meaning of 
sections 958(a) and (b)) 
10% or more of the total 
combined voting power of 
all classes of voting stock of 
a CFC

• No Form 8858 filing 
requirement for Category 2 
and 3 filers
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Exceptions
From 
Filing 

Form 5471

• Multiple filers of same information. 

• One person may file Form 5471 and 
the applicable schedules for other 
persons who have the same filing 
requirements.

• Members of consolidated groups. 

• A Category 4 filer is not required to 
file Form 5471 for a corporation 
defined in section 1504(d) that files 
a consolidated return for the tax 
year.
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Exceptions 
From 
Filing 

Form 5471

• Constructive Owners

• A U.S. person described in Category 3, 4, or 5 
does not have to file Form 5471 if all of the 
following conditions are met: 

• The U.S. person does not own a direct 
interest in the foreign corporation, 

• The U.S. person is required to furnish the 
information requested solely because of 
constructive ownership from another U.S. 
person, and 

• The U.S. person through which the 
indirect shareholder constructively owns 
an interest in the foreign corporation files 
Form 5471 to report all of the required 
information. 

• No statement is required to be attached to tax 
returns for persons claiming the constructive 
ownership exception.
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Indirect Ownership Through Foreign 
Corporation

Foreign 
Corporation

Swiss GmbH 
(100% owned 

by FC)

One U.S. Person owning 
60% of corporation

One foreign person owning
40% of corporation

Form 8858 Reporting 
Obligation: 
• U.S. Person 

(Category 4 CFC 
filer)

No reporting 
obligation:
• Foreign person
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Indirect Ownership Through Foreign 
Corporation

Foreign 
Corporation

Swiss GmbH 
(100% owned 

by FC)

6 U.S. Persons each owning 
10% of corporation (Category 5 filers)

One foreign person owning
40% of corporation

Form 8858 Reporting 
Obligation
• Category 5 CFC 

filers*
No reporting 
obligation:
• Foreign person

* One Category 5 person may 
file for all Category 5 filers
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Indirect FDRE Ownership Through 
Foreign Corporation

Foreign 
Corporation

Swiss GmbH
(100% 

owned)

U.S. Person A owns 
51% of corporation

U.S. Person B owns
10% of corporation

U.S. Person C owns 
9% of corporation

Foreign Person D owns 
30% of foreign corporation

Form 8858 Reporting 
Obligations:
• U.S. Person A*  

(Category 4 filer)
• U.S. Person B 

(Category 5 filer)
No Reporting Obligations:
• U.S Person C** 
• Foreign Person D (not 

U.S. shareholders)

* Category 4 filer may file 
for the Category 5 filers 
since Category 4 filer 
reports information 
required for Category 5 
filers

**U.S. Person is not a U.S. 
shareholder
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Indirect Ownership Through Foreign 
Corporation

Foreign 
Corporation

Swiss GmbH 
(100 % 

owned by FC)

5 U.S. Persons each owning 
10% of corporation (50% in total)

One foreign person owning
50% of corporation

Form 8858 
Reporting Not  
Required (not CFC) 
No Filing 
Obligations:
• U.S Persons
• Foreign Person 

(not U.S. 
shareholders)
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Comments 
Regarding 

Form 8865 
and 5471 

Filers 

• Form 8865 Category 1 and Form 5471 
Category 4 filers are very similar – both 
have control of the entity

• Form 8865 Category 2 and Form 5471 
Category 5 filers are very similar too –
both are 10% owners of controlled 
entity
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Constructive 
Ownership Rules
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Constructive 
Ownership 
Rules

The constructive ownership rules 
of section 267(c) (excluding 
section 267(c)(3)) apply, 
considering that such rules refer 
to corporations and not to 
partnerships. 

Generally, an interest owned 
directly or indirectly by or for a 
corporation, partnership, estate, 
or trust shall be considered as 
being owned proportionately by 
its owners, partners, or 
beneficiaries.
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Constructive 
Ownership 
Rules

An individual is considered to own an 
interest owned directly or indirectly by or 
for his or her family. 

The family of an individual includes only 
that individual's spouse, brothers, sisters, 
ancestors, and lineal descendants. 

An interest will be attributed from a 
nonresident alien individual under the 
family attribution rules only if the person to 
whom the interest is attributed owns a 
direct or indirect interest in the foreign 
partnership under section 267(c)(1) or (5). 
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Examples of U.S. Person’s FDRE/FB
Constructive Ownership 

Foreign 
Corporation

Swiss GmbH 
(100 % 

owned by FC)

USP owns 1%
Brother owns 49% 
Great-uncle owns 1%

One foreign person owning
49% of corporation

Form 8865 
Reporting Not  

Required Great-
uncle doesn’t 

count
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C Edward “Ed” Kennedy Jr
Managing Director
C Edward Kennedy Jr PC

Ed has over 41 years of experience dealing with a variety of 
international tax matters. He specializes in tax consulting 
services to a wide variety of clients ranging from closely held 
companies to multi-national businesses. His expertise includes 
domestic and foreign income and social security tax planning, 
tax compliance for individuals and corporations, voluntary 
disclosure initiatives, tax treatment of incentive compensation 
plans, international assignment program administration and 
policy design.  Ed has also served as the practice lead for a Big 
4 CPA Firm’s international social security practice. 

Ed earned a JD from Vanderbilt University School of Law, and a 
BA cum laude from Furman University. Ed is an attorney 
licensed to practice in Texas, and a CPA licensed to practice in 
Georgia and Texas. Ed has been a member of the State Bar 
College of Texas since 2019.

C Edward Kennedy Jr
Managing Director
C Edward Kennedy Jr PC
1510  Misty Oaks Drive
Atlanta, GA 30350
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Outline and Agenda 

▪ Overview of Form 8858 reporting requirement

▪ U.S. tax consequences of FDEs and FBs

▪ What’s new:  latest IRS Form 8858 revisions

▪ Form 8858 reporting and schedule preparation

▪ Critical sections of Form 8858 which lead to IRS scrutiny

▪ Intersection of Form 8858 with Forms 5471 and 8865

▪ Penalties for noncompliance 

▪ Other Information (if time permits) – Foreign entity 

classification and Form 8832 check-the-box elections

http://www.aronsonllc.com/
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Overview of Form 8858 Reporting 

Requirement 
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Overview of Form 8858 Reporting Requirement 
▪ Who must file the Form 8858? 

➢ U.S. person that is a tax owner of a foreign disregarded entity (FDE) or a foreign branch (FB) at 

any time during the U.S. person’s tax year

➢ U.S. person is a direct tax owner (or indirect through tiers of FDEs or partnerships) of an FDE or a 

FB 

➢ U.S. person owns a controlled foreign corporation (CFC) or a controlled foreign partnership that is 

a tax owner of an FDE or a FB 

❑ Form 5471 Category 4 and 5 filers 

❑ Form 8865 Category 1 and 2 filers 

➢ U.S. partnership that is a direct tax owner (or indirect through tiers of FDEs or other partnerships) 

of a FDE or FB

➢ U.S. C corporation that is a partner in a partnership that is the tax owner of an FDE or a FB

▪ U.S. person = U.S. citizen or resident individual, corporation, partnership, trust, or estate 

▪ Tax owner = the person that is treated as owning the assets and liabilities of the FDE or FB for U.S. tax 

purposes

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Overview of Form 8858 Reporting Requirement 

▪ What is a foreign disregarded entity? 

➢A foreign company that is formed under foreign law in a foreign 

country that is classified as an FDE by default for U.S. tax 

purposes because it has one owner with unlimited liability

➢A foreign company that is formed under foreign law in a foreign 

country that is classified as an FDE because it is an eligible 

foreign entity (i.e., not a per se listed corporation) that has filed a 

Form 8832 check-the-box entity classification election to be 

classified as an FDE for U.S. tax purposes  

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Overview of Form 8858 Reporting Requirement 

▪ What is a foreign branch?

➢ Foreign branch definition in U.S. Temp. Treas. Reg. sec. 1.367(a)-6T(g) 

Definition of foreign branch -

(1) In general. For purposes of this section, the term foreign branch means an integral business 

operation carried on by a U.S. person outside the United States. Whether the activities of a U.S. 

person outside the United States constitute a foreign branch operation must be determined 

under all the facts and circumstances. Evidence of the existence of a foreign branch includes, 

but is not limited to, the existence of a separate set of books and records, and the existence of 

an office or other fixed place of business used by employees or officers of the U.S. person in 

carrying out business activities outside the United States.  Activities outside the United 

States shall be deemed to constitute a foreign branch for purposes of this section if the 

activities constitute a permanent establishment under the terms of a treaty between the United 

States and the country in which the activities are carried out. Any U.S. person may be treated 

as having a foreign branch for purposes of this section, whether that person is a corporation, 

partnership, trust, estate, or individual. 

http://www.aronsonllc.com/
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Overview of Form 8858 Filing Requirement 

▪ What is a foreign branch?

➢ Qualified business unit (QBU) definition in U.S. Treas. Reg. sec. 1.989(a)-1(b)(2)(ii)  

(b) Definition of a qualified business unit -

(1) In general. A QBU is any separate and clearly identified unit of a trade or business of a 

taxpayer provided that separate books and records are maintained.

(2) Application of the QBU definition -

(i) Persons -

(A) Corporations. A corporation is a QBU.

(B) Individuals. An individual is not a QBU.

(C) Partnerships. A partnership, other than a section 987 

aggregate partnership as defined in sec. 1.987-1(b)(5), is a QBU.

(D) Trusts and estates. A trust or estate is a QBU of a beneficiary.

(ii) Activities. Activities of a corporation, partnership, trust, estate, or individual qualify as

a QBU, if -

(A) The activities constitute a trade or business; and

(B) A separate set of books and records is maintained with respect to the activities.

http://www.aronsonllc.com/
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Overview of Form 8858 Reporting Requirement 

▪ What is a foreign branch?

▪ QBU definition refers to a trade or business

➢ Trade or business definition in U.S. Treas. Reg. sec. 1.989(a)-1(c) 

❑Facts and circumstances analysis to determine what is a trade or 

business

❑Specific unified group of activities that does or could constitute an 

independent economic enterprise carried on for profit where the related 

expenses are deductible under IRC sections 162 or 212

❑To be a trade or business, a group of activities must include every 

operation which forms a part of, or a step in, a process by which an 

enterprise may earn income or profit 

❑ Such group of activities ordinarily must include collection of income and 

payment of expenses

http://www.aronsonllc.com/
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U.S. Tax Consequences of Income and Loss 

from Foreign Disregarded Entity or Foreign Branch
▪ Foreign Disregarded Entity and Foreign Branch

1. No deferral 

2. Current year inclusion of 100% of FDE’s or FB’s income and loss on U.S. 
owner’s U.S. tax return

3. Foreign income taxes paid by the FDE or FB pass through and are creditable to 
U.S. owner against U.S. tax on FDE’s or FB’s foreign source taxable income 

4. I.R.C. § 987 FX gain or loss on branch remittances 

5. Form 8858 filing requirement

6. Possible branch loss recapture if assets are contributed to a foreign corporation 

7. Subpart F CFC regime and GILTI generally not applicable (certain exceptions 
may apply if CFC owns the FDE or FB, e.g., foreign branch manufacturing) 

8. No 50% I.R.C. § 250 deduction for GILTI  

9. No Subpart F or GILTI high foreign tax exclusion 

10. No I.R.C. § 245A 100% dividends received deduction 

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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U.S. Federal Form 8858 (Rev. Sep. 2021) Revisions

▪ Schedule G, line 8. Line 8 on Schedule G has been renumbered to line 6. Old lines 6a 

through 7c are renumbered to lines 7a through 8c, respectively.

▪ Schedule G, lines 7a through 8c.  The IRS has added a statement above line 7a asking 

for filers to complete lines 7 and 8, if they are not individuals who own an FDE (foreign 

disregarded entity) or FB (foreign branch) directly through tiers of FDEs and FBs. 

▪ Changes to Schedule J. For convenience of entering separate information in each 

column, the IRS has split partial information from column (a) and added a new column (b) 

to disclose “Foreign Tax Year” and renumbered columns (b) through (h) as columns (c) 

through (i), respectively. 

▪ Two new lines added to Schedule M (Form 8858).  The IRS has added lines 8 and 18 to 

Schedule M (Form 8858) to disclose information about loan guarantee fees received and 

loan guarantee fees paid, respectively.

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Sep. 2021), Page One

▪ Tax Year of FDE or 

foreign branch

▪ Identifying information 

of U.S. filer

▪ Tax Year of U.S. filer

▪ Check box to identify 

whether an FDE or a 

FB is being reported

▪ Identifying information 

of the FDE or FB

▪ Information for U.S. 

branch office 

▪ Identifying information 

for tax owner and 

direct owner, if 

different 

▪ Organization chart 

attachment for tiered 

structure

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Sep. 2020), Page One

▪ Tax Year of FDE or 

foreign branch

▪ Identifying information 

of U.S. filer

▪ Tax Year of U.S. filer

▪ Check box to identify 

whether an FDE or a 

FB is being reported

▪ Identifying information 

of the FDE or FB

▪ Information for U.S. 

branch office 

▪ Identifying information 

for tax owner and 

direct owner, if 

different 

▪ Organization chart 

attachment for tiered 

structure

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Sep. 2021), Page Two

▪ Schedule C Income statement 

presented in accordance with 

U.S. GAAP reflected in functional 

currency and USD

▪ Allowed to use the average 

exchange rate for FX conversion 

under I.R.C. § 989(b) 

▪ Schedule C-1 I.R.C. § 987 FX 

gain or loss on branch remittance

▪ Must include statement to indicate 

I.R.C. § 987 methodology used

▪ IRS Notice 2020-73 (9/17/2020) 

defers applicability of 2016 and 

2019 I.R.C. § 987 final regulations 

to tax years beginning after 

12/7/2021 but taxpayers can elect 

to apply final regulations 

▪ Balance sheet presented per U.S. 

GAAP in USD

▪ Schedule G detailed questions 

address various U.S. international 

tax issues under different 

provisions including I.R.C. 

§ 901(m) FTC disallowance and 

§ 909 FTC splitter arrangements

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Sep. 2020), Page Two

▪ Schedule C Income statement 

presented in accordance with 

U.S. GAAP reflected in functional 

currency and USD

▪ Allowed to use the average 

exchange rate for FX conversion 

under I.R.C. § 989(b) 

▪ Schedule C-1 I.R.C. § 987 FX 

gain or loss on branch remittance

▪ Must include statement to indicate 

I.R.C. § 987 methodology used

▪ IRS Notice 2020-73 (9/17/2020) 

defers applicability of 2016 and 

2019 I.R.C. § 987 final regulations 

to tax years beginning after 

12/7/2021 but taxpayers can elect 

to apply final regulations 

▪ Balance sheet presented per U.S. 

GAAP in USD

▪ Schedule G detailed questions 

address various U.S. international 

tax issues under different 

provisions including I.R.C. 

§ 901(m) FTC disallowance and 

§ 909 FTC splitter arrangements

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Sep. 2021), Page Three

▪ NEW: Schedule G lines 6 through 8 
renumbered, individual owners do 

not complete lines 7 and 8

▪ Schedule G detailed questions 
address various U.S. international 

tax issues under different provisions 

including I.R.C. § 59A BEAT and §
1503(d) dual consolidated loss 

(DCL)

▪ Schedule G helps the IRS identify 
situations where BEAT could be 

applicable and DCL issues including 

use, election, and triggering events 
for recapture 

▪ NEW:  Schedule H CEP or TI now 

on page 3
▪ Schedule H reports the CEP if the 

tax owner is a CFC or the taxable 

income if the tax owner is a U.S. 
person or partnership

▪ CEP for FDE or FB of a CFC would 

be determined based on I.R.C. §
986 (i.e., not retained earnings, not 

book net income, not taxable 

income)
▪ Taxable income of FDE or FB of 

other U.S. tax owner takes into 

account book to tax adjustments

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Sep. 2020), Page Three

▪ Schedule G detailed 

questions address 

various U.S. 

international tax issues 

under different 

provisions including 

I.R.C. § 59A BEAT and 

§ 1503(d) dual 

consolidated loss 

(DCL)

▪ Schedule G helps the 

IRS identify situations 

where BEAT could be 

applicable and DCL 

issues including use, 

election, and triggering 

events for recapture 

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Sep. 2021), Page Four

▪ NEW:  Schedule H CEP or TI on 

page 3

▪ Schedule I requires reporting for 

purposes of branch loss 

recapture under I.R.C. § 91 

▪ Schedule I applies to U.S. 

corporations that transfer assets 

of FDE or FB to a foreign 

corporation

▪ Schedule J reports the foreign 

income taxes paid or accrued with 

respect to the income earned by 

the FDE or FB 

▪ NEW: Schedule J restructured

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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U.S. Federal Form 8858 (Rev. Sep. 2020), Page Four

▪ Schedule H reports the CEP if the 

tax owner is a CFC or the taxable 

income if the tax owner is a U.S. 

person or partnership

▪ CEP for FDE or FB of a CFC 

would be determined based on 

I.R.C. § 986 (i.e., not retained 

earnings, not book net income, 

not taxable income)

▪ Taxable income of FDE or FB of 

other U.S. tax owner takes into 

account book to tax adjustments

▪ Schedule I requires reporting for 

purposes of branch loss 

recapture under I.R.C. § 91 

▪ Schedule I applies to U.S. 

corporations that transfer assets 

of FDE or FB to a foreign 

corporation

▪ Schedule J reports the foreign 

income taxes paid or accrued with 

respect to the income earned by 

the FDE or FB 

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Sep. 2021), Schedule M

▪ Schedule M 

reports related 

party transactions

▪ Schedule M is 

completed by 

U.S. tax owners 

and for CFCs and 

CFPs that own an 

FDE or a FB

▪ NEW:  Schedule 

M lines 8 and 18 

added for loan 

guarantee fees 

received and paid

http://www.aronsonllc.com/
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U.S. Federal Form 8858 (Rev. Dec. 2018), Schedule M

▪ Schedule M 

reports related 

party transactions

▪ Schedule M is 

completed by 

U.S. tax owners 

and for CFCs and 

CFPs that own an 

FDE or a FB 

http://www.aronsonllc.com/
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Critical Sections of Form 8858 which Lead to IRS Scrutiny –

Page One 

▪ Page 1, line 1b(1) – FEIN is required if the FDE filed a U.S. Federal Form 8832 check-the-

box election

▪ Page 1, lines 1d and 1e – If date of organization is different than FDE effective date, this 

could indicate that other forms (Form 5471 or 8865) may need to be filed by U.S. owners

▪ Page 1, line 1f – If treaty benefits are claimed this could indicate that the FDE does not 

have a U.S. PE and would need to file a U.S. tax return with a treaty position disclosure

▪ Page 1, line 2a – U.S. branch office or agent could indicate the FDE is engaged in a U.S. 

trade or business and may need to file a U.S. tax return

▪ Page 1, lines 3a and 4a – Tax owner and direct owner could give the IRS more information 

regarding whether the FDE is owned through other foreign entities which could indicate that 

a Form 8865 or 5471 may also need to be filed

▪ Page 1, line 5 – Organizational chart could give the IRS more information regarding the 

overall corporate structure and the possibility of related party transactions

http://www.aronsonllc.com/
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Critical Sections of Form 8858 which Lead to IRS Scrutiny –

Page Two 

▪ Page two, Schedule C, Income Statement –

➢ Should be reported consistently with U.S. GAAP which may be different than actual 

taxable income or loss reported in the U.S. owner’s U.S. tax return. 

➢ Report in foreign currency and USD. 

➢ Follow U.S. GAAP foreign currency translation rules or use average exchange rate 

under I.R.C. Section 989(b).  

▪ Page two, Schedule C-1, I.R.C. Section 987 Gain or Loss –

➢ Branch remittances and foreign currency gain or loss schedule is deceptively simple.

➢ Should have calculations and records to support information disclosed. 

▪ Page two, Schedule F Balance Sheet –

➢ Report in USD. 

➢ Not a lot of detail required for assets, liabilities, and equity.  

➢ Make sure to keep good records of the financial statements. 

http://www.aronsonllc.com/
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Critical Sections of Form 8858 which Lead to IRS Scrutiny –

Form 8858, Page Three

▪ Page two and three, Schedule G Other Information - The answers to these questions  give the IRS more 

information that could lead to closer scrutiny.  

1. FDE’s ownership of trust interest

2. FDE’s 10% ownership interest in a foreign partnership

3. U.S. filer claims loss from FDE in year when Form 8832 election was effective

4. FDE is a separate unit of a consolidated group with a dual consolidated loss

5. Use of dual consolidated losses in U.S. consolidated group return 

6. Disallowance of foreign tax credits from FDE per I.R.C. Section 901(m)

7. Foreign tax credits suspended with respect to I.R.C. Section 909 FTC splitting events

8. FDE owned by CFC and was a branch manufacturer, seller, or purchaser

▪ Page three, Schedule H Current Year Earnings and Profits or Taxable Income 

➢ Amounts reported on lines 1 through 6 in foreign currency

➢ Line 1 should tie to Schedule C U.S. GAAP net income or loss

➢ Book to tax adjustments to calculate taxable income or loss for U.S. tax owner other than CFC

➢ Adjustments to calculate CEP if tax owner is a CFC 

➢ Foreign currency translation to USD based on average exchange rate 

http://www.aronsonllc.com/
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Critical Sections of Form 8858 which Lead to IRS Scrutiny –

Form 8858, Page Four

▪ Page three, Schedule H Current Year Earnings and Profits or Taxable Income 

➢ Amounts reported on lines 1 through 6 in foreign currency

➢ Line 1 should tie to Schedule C U.S. GAAP net income or loss

➢ Adjustments to calculate CEP if tax owner is a CFC

➢ Book to tax adjustments to calculate taxable income or loss for U.S. tax owner other than CFC

➢ Foreign currency translation to USD based on average exchange rate 

➢ Should be consistent with amounts reported on 2020 Schedules K and K-1 (and 2021 Schedules K-2 and K-3) 

of a Form 1065 partnership tax return or Form 1120S corporate tax return

▪ Page four, Schedule I Transferred Loss Amount 

➢ Gives the IRS information to determine whether branch loss recapture is or needs to be reported

➢ Must report if any FDE or FB assets transferred to a foreign corporation

➢ Must report if a U.S. corporation transferred substantially all FDE or FB assets transferred to a 10% foreign 

owned corporation 

▪ Page four, Schedule J Income Taxes Paid or Accrued 

➢ Report U.S. income tax and foreign income tax that is creditable

➢ Do not report value added tax or other foreign tax that is not creditable foreign income tax

➢ Should be consistent with amount reported on 2020 Schedules K and K-1 (and 2021 Schedules K-2 and K-3) of 

a Form 1065 partnership tax return or Form 1120S corporate tax return
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Critical Sections of Form 8858 which Lead to IRS Scrutiny –

Form 8858, Schedule M

▪ Schedule M Transactions between the FDE or FB and the U.S. Filer or Other 

Related Entities 

➢ Complete Schedule M if the FDE’s tax owner is a CFC or CFP

➢ Complete Schedule M if the FDE or FB’s tax owner is a U.S. person

➢ Report amounts in USD translated at the average exchange rate if following 

I.R.C. § 989(b)

➢ Report transactions between the FDE and the U.S. filer or other related 

parties

➢ IRS uses Schedule M to identify related party transactions and possible 

transfer pricing issues 

➢ Report monetary transactions including loans, purchases and sales of 

property, payments for services, interest payments, rents, royalties, and 

payments for licenses, dividends and distributions, etc.  
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Intersection of Form 8858 

with U.S. Federal Forms 5471 and 8865, Schedules K-2 and K-3

▪ Form 5471, page 4, Schedule G, question 3 – If a U.S. person is a Category 4 or 5 filer of a Form 

5471 for a controlled foreign corporation (CFC) that owns a FDE or FB then the U.S. filer must 

attach the Form 8858 to the Form 5471 filed with the U.S. person’s U.S. Federal income tax 

return. 

➢ CFC = foreign corporation of which more than 50% of the vote or value is owned by U.S. 

persons that each own at least 10% of the vote or value

➢ Form 5471 Category filer – U.S. person that controls the CFC (i.e., owns more than 50%)

➢ Form 5471 Category 5 filer – U.S. person that owns at least 10% of the CFC  

▪ Form 8865, page 1, question H8 – If a U.S. person is a Category 1 or 2 filer of a Form 8865 to 

report ownership of a foreign partnership that owns a FDE then the U.S. filer must attach the 

Form 8858 to the Form 8865 with the U.S. person’s U.S. Federal income tax return.   

➢ Foreign partnership (two or more owners) – foreign entity default rule or Form 8832 election

➢ Form 8865 Category 1 filer – U.S. person that controls the foreign partnership (i.e., owns 

more than 50%)

➢ Form 8865 Category 2 filer – U.S. person that owns 10% or greater interest in the foreign 

partnership that is controlled by one or more U.S. persons that each own at least 10%  

▪ Forms 1065, 1120S, and 8865 Schedules K-2 and K-3 – Foreign source branch income, 

deductions, and foreign taxes paid or accrued 

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs


Penalties for Noncompliance



92© 2022 | All Rights Reserved | Aronson LLC | www.aronsonllc.com | www.aronsonllc.com/blogs |  

Penalties for Form 8858 Noncompliance

▪ $10,000 late filing penalty for the failure to file the Form 8858 and furnish all 

required information on time

▪ Additional $10,000 penalty imposed for each 30 day period that failure to file 

continues 90 days after IRS mails notice

▪ Maximum continuation penalty up to $50,000 

▪ Total Form 8858 penalty is $60,000 ($10,000 initial penalty + $50,000 maximum 

continuation penalty) 

▪ 10% reduction of U.S. owner’s creditable foreign taxes paid by the FDE 

▪ Additional 5% reduction in creditable foreign taxes for each 3 month period that 

failure to file continues 90 days after IRS mails notice    

▪ Possible criminal penalties under I.R.C. Sections 7203, 7206, and 7207  

➢ Sec. 7203 – Willful failure to file return, supply information, or pay tax

➢ Sec. 7206 – Fraud and false statements   

➢ Sec. 7207 – Fraudulent returns, statements, or other documents 
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U.S. Federal Check-the-Box Entity Classification

Basic Terminology

▪ Limited liability - U.S. Treas. Reg. § 301.7701-3(b)(2)(ii)

1. An owner does not have personal liability for any debts or 

claims against the entity 

2. Determination is based on the law under which the entity is 

organized and the organizational documents

3. An owner has personal liability if the creditors of the entity can 

satisfy all or part of the debts or claims against the entity from 

the owner

4. An owner has personal liability even if the owner makes an 

agreement where any person assumes the liability or agrees to 

indemnify the owner for the liability  
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U.S. Federal Check-the-Box Entity Classification

Basic Terminology

▪ Foreign corporation

1. Listed - foreign entity on the per se foreign corporation list 

2. By default - All owners of the foreign entity have limited liability 

3. By election – all owners of a foreign eligible entity do not have 

limited liability 

▪ Foreign partnership

1. By default – more than one owner of foreign entity and at least 

one owner does not have limited liability

2. By election – more than one owner of foreign eligible entity 

and all owners have limited liability 
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U.S. Federal Check-the-Box Entity Classification

Basic Terminology

▪ Foreign disregarded entity

1. By default – foreign entity with one owner that does not have 

limited liability that is treated as an entity not separate from its 

single owner for U.S. Federal income tax purposes 

2. By election – foreign eligible entity with a single owner that 

does have limited liability that elects to be classified as an 

entity not separate from its single owner for U.S. Federal 

income tax purposes 
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U.S. Federal Check-the-Box Entity Classification

Basic Rules

▪ Foreign eligible entity
1. foreign entity not included on the per se foreign corporation list

2. Foreign entity that is classified per default rule 

▪ Foreign entity default rule  - Classification unless election filed 
U.S. Treas. Reg. § 301.7701-3(b)(2)(i)
1. A partnership if it has two or more members and at least one member 

does not have limited liability. 

2. An association taxable as a corporation if all members have limited 
liability. 

3. Disregarded as an entity separate from its owner if it has a single 
owner that does not have limited liability.
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U.S. Tax Consequences of Income and Losses from Different 

Structures – Foreign Corporation

▪ Foreign corporation 

1. Not controlled by U.S. persons – Tax 
advantage of deferral

2. Controlled by U.S. persons (CFC) – Limited 
deferral per Subpart F and GILTI

3. 10% C corporation shareholder may claim U.S. 
tax exemption when dividends repatriated

4. U.S. shareholders cannot claim losses

5. Form 5471 filing requirement in some 
circumstances 
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U.S. Tax Consequences of Income and Losses from Different 

Structures – Foreign Partnership 

▪ Foreign partnership 

1. No deferral 

2. Current year inclusion of U.S. partner’s distributive share 
of income, gain, loss, deduction, and credit from foreign 
partnership on U.S. partner’s U.S. tax return   

3. Foreign income taxes paid by foreign partnership pass 
through and are creditable to U.S. partner against U.S. tax 
on foreign source taxable income but subject to limitation 

4. U.S. partner deducts foreign partnership losses only to the 
extent of basis, at risk, and passive activity loss rules  

5. Form 8865 filing requirement in some circumstances 
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U.S. Federal Form 8832 Check-the-Box Election 

Who must file? 

▪ A foreign eligible entity that has more than one owner, all owners having 
limited liability, electing to be classified as a foreign partnership. 

▪ A foreign eligible entity that has at least one owner that does not have 
limited liability, electing to be classified as an association taxable as a 
foreign corporation. 

▪ A foreign eligible entity with a single owner having limited liability, electing 
to be a foreign entity disregarded as an entity separate from its owner. 

▪ A foreign eligible entity electing to change its current classification (even if it 
is currently classified under the default rule). 
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Form 8832 Check-the-Box Entity Classification Election

Page One
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Form 8832 Check-the-Box Entity Classification Election 

Page Two
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Form 8832 Check-the-Box Entity Classification Election 

Page Three
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Form 8832 Check-the-Box Election 

When to file? 

▪ Timely filed election – Effective date is not retroactive more 

than 75 days prior the date when the election is filed 

▪ Prospective election – Effective date is not more than 12 

months after the date when the election is filed 

• 60-month limitation rule – Election cannot be changed within 60 

months of the effective date of a prior election.  This rule does 

not apply if the prior election was made by a newly formed 

eligible entity and was effective on the date of formation.  

▪ Late election relief  
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Form 8832 Check-the-Box Election 

Late Election Relief

Rev. Proc. 2009-41, Section 4.01 late election requirements 

▪ The entity did not obtain the requested classification as of formation date or when 

it became relevant or it did not obtain change in classification solely because Form 

8832 was not filed. 

▪ The entity (or affected person) has not filed a U.S. Federal tax or information return 

for the first year of election because the due date has not passed, OR 

▪ The entity (or affected person) has timely filed all required U.S. Federal tax returns 

and information returns (or if not timely filed within 6 months of the original due 

date) consistent with the election for all years for which the election is to be 

effective and no inconsistent tax or information returns have been filed during any 

of the tax years. 

▪ The entity has reasonable cause for its failure to timely file the election.  

▪ Three years and 75 days from the requested effective date of the election have not 

passed. 
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Form 8832 Check-the-Box Election

I.R.C. Section 9100 Late Election Relief 

▪ U.S. Treas. Reg. § 301.9100-3 allows Form 8832 check-the-box late 

election relief by filing a Private Letter Ruling request with the IRS.   

▪ See Rev. Proc. 2021-1, Section 5.03(5) and (6).  

▪ U.S. Treas. Reg. § 301.9100-3  late election relief by PLR is available if the 

requirements of Section 4.01 of Rev. Proc. 2009-41 are not satisfied. 

▪ As a condition, must be able to make the following statement in the PLR 

request per Rev. Proc. 2021-1, Section 5.03(5). 

All required U.S. tax and information returns of the entity (or, if the entity was not required 

to file any such returns under the desired classification, then all required U.S. tax and 

information returns of each affected person as defined in Section 4.02 of Rev. Proc. 2009-

41) were filed timely or within 6 months of the due date of the respective return (excluding 

extensions) as if the entity classification election had been in effect on the requested date. 

No U.S. tax or information returns were filed inconsistently with those described in the 

prior sentence. 
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Form 8832 Check-the-Box Election

Relief for Late Change of Election 

▪ Rev. Proc. 2010-32 Election with Incorrect Number of Owners

1. Foreign entity files election to be classified as a foreign partnership based on reasonable 

assumption that it had two or more owners as of the effective date of election and then it is 

later determined that the foreign entity only has one single owner, the IRS will allow a 

deemed election to classify the foreign entity as a foreign DRE

2. Foreign entity files election to be classified as a foreign DRE based on reasonable 

assumption that it had one owner as of the effective date of the election and it is later 

determined that the foreign entity has two or more owners, the IRS will allow a deemed 

election to classify the foreign entity as a foreign partnership

▪ Requirements for late election change relief 

1. The entity and the entity’s owners file original or amended U.S. Federal income tax returns 

consistent with the change in the classification 

2. Amended tax returns are filed by the close of the statute of limitations

3. Corrected Form 8832 with late change of election box checked is filed and attached to the 

amended tax returns  
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Form 8832 Check-the-Box Election

U.S. Federal Tax Consequences of Election  

▪ U.S. Federal tax consequences of filing the election:  

1. Partnership to corporation – Partnership contributes all assets and 

liabilities to corporation and then makes liquidating distribution of the 

stock to the former partners 

2. Corporation to partnership – Corporation makes liquidating distribution of 

all assets and liabilities to the shareholders who then contribute them to 

the partnership in exchange for partnership interests

3. Corporation to DRE – Corporation makes liquidating distribution of all 

assets and liabilities to sole shareholder 

4. DRE to corporation – Sole member contributes all assets and liabilities 

of DRE in exchange for stock of the corporation
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Form 8832 Check-the-Box Election

Completing Page One 

▪ Need to obtain a U.S. FEIN for the foreign entity to report on the Form 8832

▪ Name, address and U.S. FEIN (required) for foreign entity filing the election

▪ Check box to indicate address change, late election relief under Rev. Proc. 2009-41 or 

late change of election under Rev. Proc. 2010-32

▪ Line 1 Type of election – Indicate whether initial election or change in election

▪ Line 2a – If change in election, was the prior election filed with an effective date in the 

last 60 months? 

▪ Line 2b – If election was filed with effective date within last 60 months, was the prior 

election effective on date of formation of a newly formed entity? If no, then a change in 

election is not allowed.  

▪ Line 3 – Does the entity have more than one owner?  If yes, then entity can elect to be 

a corporation or partnership.  If no, then entity can elect to be corporation or DRE. 

▪ Line 4 – If entity has one owner, provide name and U.S. taxpayer ID number. 

▪ Line 5 – If entity is owned by one or more affiliate entities that file a U.S. consolidated 

tax return, provide name and U.S. FEIN of the common parent corporation. 
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Form 8832 Check-the-Box Election

Completing Page Two, Part I Election Information 

▪ Line 6 – Type of Entity 

1. A foreign eligible entity electing to be classified as an 

association taxable as a corporation.

2. A foreign eligible entity electing to be classified as a 

partnership.

3. A foreign eligible entity with a single owner electing to be 

disregarded as a separate entity.

▪ Line 7 - Country of organization

▪ Line 8 - Effective date of election

▪ Line 9 – Name and title of contact person
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Form 8832 Check-the-Box Election

Completing Page Two, Part I Election Information 

▪ Penalties of perjury consent statement with signature and date of officer, manager 

or member of the entity

1. Must be signed by each member of the electing entity who is an owner at 

the time that the election is filed, or

2. By any officer, manager or member of the electing entity who is authorized 

(under local law or the organizational documents) to make the election. The 

person signing the election represents to have such authorization under 

penalties of perjury.  

3. If an election is to be effective for any period prior to the time it is filed, each 

person who was an owner between the date the election is to be effective 

and the date the election is filed, and who is not an owner at the time the 

election is filed, must sign.
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Form 8832 Check-the-Box Election

Completing Page Three, Part II 

▪ Late election relief affidavit with statement of reason why election was not filed on 

time

▪ Signed and dated statement under penalties of perjury that Rev. Proc. 2009-41, 

Section 4.01 requirements are satisfied, the person signing the statement has 

examined the election and accompanying documents, has personal knowledge of 

the relevant facts and circumstances and that such facts and circumstances are 

true, correct and complete.  

▪ Part II of Form 8832 must be signed by an authorized representative of the eligible 

entity and each affected person. 

▪ Affected person is any person who would be required to attach the Form 8832 

election to their respective U.S. Federal income tax return and file certain U.S. 

Federal international tax information returns to report ownership of the foreign 

entity.  
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ALISON N. DOUGHERTY, J.D., LL.M., CPA

Partner

Aronson LLC
Alison N. Dougherty provides tax services as a Partner at Aronson LLC. She specializes in U.S. international

tax reporting, compliance, consulting, planning, and structuring. She is a technical subject matter leader of

Aronson’s international tax services practice area. She has extensive experience assisting clients with U.S. tax

reporting and compliance for offshore assets and foreign accounts. She provides outbound U.S. international

tax guidance to U.S. individuals and businesses with activities in other countries. She also provides inbound

U.S. international tax guidance to nonresident individuals and foreign businesses with activities in the United

States. She has worked extensively in the area of U.S. international tax reporting and compliance with the

preparation and review of the U.S. Federal Forms 5471, 8992, 8993, 926, 8865, 8858, 5472, 1042, 1042-S,

8621, 8804, 8805, 8813, 8288, 8288-A, 8288-B, 1116, 1118, 1120-F, 1040-NR, 3520, 3520-A, 2555, 5713,

8832, 8833, 8840, 8843, 8854, 8938, and FBAR. She has counseled U.S. taxpayers regarding the outbound

formation, capitalization, acquisition, operation, reorganization, and liquidation of foreign companies. She has

advised on the inbound structuring and related U.S. tax consequences of U.S. businesses owned by

nonresident individuals and foreign companies. She has significant experience with U.S. Federal nonresident

withholding tax, foreign partner withholding tax, and FIRPTA withholding tax. She has assisted U.S. taxpayers

with IRS amnesty program disclosures of offshore assets and foreign accounts. Alison is responsible for tax

services client engagements for U.S. taxpayers including U.S. C corporations, S corporations, partnerships,

U.S. and nonresident individuals, and foreign companies.

Alison is a tax attorney and a CPA with more than 11 years of experience working in public accounting with a

focus on international tax services for businesses and individuals. Alison practiced law as a corporate tax

attorney and she worked as a tax manager in corporate industry prior to joining Aronson in 2010.

Alison is a student in the online Bachelor of Science degree program in Computer Science with concentration

in Software Engineering at Southern New Hampshire University. She completed online graduate level

accounting courses at SNHU to earn academic credits required for the CPA exam. Alison completed the

AICPA U.S. International Tax Certificate in 2021 with 48.5 CPE credits earned in 12 international tax courses.

She completed the LL.M. (Master of Laws) in Securities and Financial Regulation in 2004 with academic

distinction at Georgetown University Law Center. She completed the LL.M. (Master of Laws) in Taxation in

2000 and the Juris Doctor in 1999 at the University of Denver College of Law. She completed a Bachelor of

Arts degree in Foreign Language in 1995 at Virginia Commonwealth University.

(301) 222-8262
ADougherty@aronsonllc.com

Aronson LLC
111 Rockville Pike
Suite 600
Rockville, Maryland 20850 USA
Washington, DC Metro Area
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